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STATEMENT OF QUESTIONS PRESENTED 

The questions presented by these appeals from the order of the 
district court, granting the appellees’ motions for summary judgment 
and denying that of the appellant Pacific Far East Line, Inc., are 
as follows: * 

1. Whether the Federal Maritime Board and Maritime Administrator 
erred in finding that the granting of Section 805(s) permission sought 
by Pacific Far East Line, Inc., would result in unfair competition to 
Matson in its exclusively domestic service. 

2. Whether the finding of the Federal Maritime Board and Maritime 
Administrator that a grant to Pacific Far East Line, Inc. would be 


prejudicial to the objects and policy of the Merchant Marine Act, 1936 


lacks any adequate supporting rationale upon which this Court can 


determine its validity. 
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These are appeals from the order of the district court, entered on 
Hovenber 26, 1958, granting the defeniants' motions for sumary juigeent. 
Pacific Far East Iine, Inc. ("PFEL") filed a complaint in the district court 
seeking to set aside an order of the Federal Maritime Board and the Maritine 
saministrator, 2/ entered under Section 805(s) of the Merchant Marine Act, 
1936, 46 U.8.C. 1223, which denied its application for its unsubsidized 


Uf We shall refer to these two collectively as “the Board”. 





| 

vessels to operate in the Pacific Coast-Hawali trade. 2/ Pursuant to Rule 

2h(b) of the Federal Rules of Civil Procedure, the United States sought 

leave to intervene as a party plaintiff to ere the Board's order 

should be reversed. This request was granted by the court after argument 

(J. A- (15086) 25). 3/ Both PFEL and the United States asserted that the 
district court had jurisdiction over the action under Section 10(a) and 

(b) of the Administrative Procedure Act, 5 U.S.C. 1009(a) and (b). 

“he Board ani intervening defendant Matson Navigation Company ("Matson") 
moved for dismissal for lack of jurisdiction or, in the alternative, for 
summary judgment; PFEL moved for summary judgment setting aside the Board's 
order. After oral argument on these various motions, the district court, 
ruling from the bench without opinion, granted the defendants* motion for 


summery Judgment (S.A. (15086) 36). 





2/ At the same time, PFEL filed a petition seeking review of this same 
order in this Court (Case No. 14007). The United States, which wes 
a stetutory respondent in that case.(5 U.S.C. 1032, 103%), joined 
with the Board in moving to dismiss the petition for review, on the 
ground that the Court had no jurisdiction. The United States took 
the further position that, if this Court were to hold that it had 
jurisdiction, the Board’s order was erroneous, on the merits and 
should be reversed. On May 1, 1958, this Court dismissed the petition 
for review for want of jurisdiction. Pacific Far East Line v. United 
States pas App. De Ce 10k, 255 F. 2a 102, certiorari denied, ~~ 
350 U.S. ° : i 


References to the Joint appendix filed in Case No. 14,007, (see note 2, 
supra) are cited as "J.A, "; references to the joint 
appendix submitted in the instant appeal are "J.A. (15086) ~~ 








This court has jurisdiction over the appeals of the United States 

and PFEL under 28 U.S.C. §1291. ¥/ 
STATEMENT 

Section 805(a)} makes it unlawful to pay any subsidy to any person 
who owns, operates, or charters any vessels engaged in the domestic, 
intercoastal or coastwise service, without the Board's written permission. 
It further provides that the Board shall not grant afiy application to 
engage in such service by a subsidized carrier if it finds it “will result 
in unfair competition to any person, firm, or corporation operating ex- 
clusively in the cotstwise or intercoastal service or that it would be 
prejuficial to the objects and policy of this Act." Finally, the statute 
makes it unlavful, if an application is granted, “to divert, directly or 
indirectly, any moneys, property, or other thing of value, used in foreign- 
trade operations, for which a subsidy is paid by the United States, into : 
any such coastwise or intercoastal operations." 

PFEL operates a subsidized service between California ports and the 
Far East, and.an unsubsidized service between such ports and Guam (J.A. 5).2 
In December 1954 it sought permission from the Board to operate an 
unsubsidized Pacific Coast-Hawaii service (J.A. 3)- 


/ the jurisdictional arguments raised by the defendants in the 
district court are discussed in Point I, intra. 


5/ The facts relating to the carriers here involved are set forth 
in the examiner's recommended decision and in the Board's report. 
We believe them to be substantially undisputed. 





Intervencr Matson Bavigation Company (“Matson”) opposed the appli- 
cation (J.A. 4). Matson, an unsubsidized carrier in the Pacific Coast- 
Bavaii trade for 73 years, is closely interlocked with major sugar, 
pineapple and other important economic interests in the islands, and 
carries 98% of the cargo in the trade (J.A. 20 (dissenting opinion); Exam. 
Rec. Dec., JeA- 24-26). Although Matson itself is unsubsidized, it operates 
a subsidized service to Australia through a wholly-owned subsidiary, 
Oceanic Steamship Co. ("Oceanic") (J.A- 9-10). Matson and Oceanic have 





identical officers, directors, management, and (with minor exceptions) 


freight traffic staffs in the United states, ani beve comon offices, 
agents, and terminals (J-A- 10). : 

Aver « lengthy hearing (the transcript of testimony coutaine more 
than 7500 pages anf the 176 exhibits contain approximately 1900 pages), 
the examiner recoumended that the application be granted (J-A. 22-35). 
the Board, however, reversed ani, by « two-to-one vote (Vice Chairman 
Guill dissenting), denied the application (J-A- 1-21). In so holding, 
the Board applied the principle (emuncisted in its prior decisions) that 
"e subsidized operator should not be permitted to deprive regular domestic 
carriers of cargoes which they need, have the capacity to carry, ani to 
which they are fundamentally entitled” (J.A. 16). ‘he Board fount that, 
4f the application were granted, FEL “would be in s position to con- 
contrate primrily on high value comolities, and would, in effect ect ‘skin 
the cream’ in this trade” (J.A. 15); thet although PEL competition might 

divert less than 10% of Matson’s tonnage in the trade, "the diversion of 








of Matson’s revenues may be substantially greater” (ibid.); that such 
diversion of cargo “would seriously jeopardize Matson's replacement 
program, and would impede the proper development and continuation of 
Matson's California/Hawaii service” (J.A. 17); and that the "record 
fails to show the need for service in excess of that presently provided 
by Matson and other existing operators” (J.A. 16). ‘The Board concluded 
(J-A- 17) that "to permit BFEL to carry cargoes in the California/Bawait 
trade would result in unfair competition to Matson in its Californie/ 
Hsvaii service, an exclusively domestic service and would be prejuiicial ° 
to the purposes ani policy of the Act.” . 

The subsequent history of the proceeding is set out in the 
Jurisdictional Statement (pp. |-3 , supra). 

STATUTES INVOLVED 

Section 805(a) of the Merchant Marine Act, 1936, 46 U.8.C. 1223(a), 

provides as follows: 
It shall be unlawful to award or pay any subs to 
any contractor under authority of sections 1171-1182 of this 


title, or to charter any vessel to any person under 
sections 1191-1204 of this title, if said contractor or 


Federal Maritime Board or the Secretary of Commerce. Every 
firm, or corporation having any interest 





only, 


requiring further proof that 
will be served by such operation, 
ceedings as to the competition in 


If such application be allowed, 
for any of the persons mentioned in this 





Section 10 of the Administrative Procedure Act, 5 U.8.C. 1009, provides 
in pertinent part: | 


Except so fax as (1) statutes precinie Judicial review 
or (2) agency action is by law committed to agency discretion - 


agency 
or aggrieved by such action | 
relevant statute, shall be entitled to judicial review 
thereof. : . 
(b) FORM AND VENUE OF ACTION. - The form of proceeding — 
for jodicial review shall be any special statutory review eS 
relevant to the subject mtter in any court — 
specified by statute or, in the absence or inadequacy thereof, 
any applicable form of legal action (including actions for 
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declaratory judgments or writs of prohibitory or mandatory 
injunction or habeas corpus) in any court of competent 
jurisdiction. Agency action shall be subject to judicial 
review in civil or criminal proceedings for judicial enforce- 
ment except to the extent that prior, adequate, and exclusive 
opportunity for such review is provided by law. 


(c) REVIEWABLE ACTS. - Every agency action made review- 
able by statute and every final agency action for which there 
is no other adequate remedy in any court shall be subject to 
jadicial review. * * # 

STATEMENT OF POINTS RELIED ON 
The United States relies upon the following points: 
l. The district court below had jurisdiction to hear and 
determine this cause. 

Phe Board misconstrued Section 805(a), in concluding 

that grant of PFEL's application would cause “unfair 


competition”® to Matson. 


The Board's determination that the service proposed 
by PFEL would be prejudicial to the objects ani policy 
of the Merchant Merine Act of 1936 lacks supporting 
rationale upon which this court can determine its 


validity as ground for denial of the PFEL application 
. wader Section 805(a). 

I. The district court hed jurisdiction to hear and decide this case 
under Section 10 of the Administrative Procedure Act. Section 805(a) of 
the Merchant Marine Act of 1936 does not, either in terms or in any other 
"clear and convincing manner”, evidence an intent to withhold judicial 


T 





review. Yor is the Board's action in this case “by law committed to 


agency Qiscretion”. On the contrary, Congress, by requiring the Board 
to grant a hearing to the 805(s) applicant end the intervenors, provided 
the kind of procedure which it customerily provides for other adjudicatory 
orders which are subject to judicial review. This is not & case where 
review is sought of an inherently discretionary type of function, such 
as award of subsidy. Review is here directed to the meaning of statutory 
criteria and their application to the facts of a yerticular case. Bee 





Stark v. Wickard, 321 U.S. 288; Board of Governors of the Federal. Reserve 
System v. Agnew, 329 U.S. 441. Finally, there 1s no specific legislative 
history showing that Congress intended to make such orders non-reviewable, 
fo the extent they are pertinent, both the legislative history ani the 
statutory scheme support reviewability. | 
II. The Board's holding that granting petitioner’s application 
would result in “unfair competition” to Matson in violation of Section 
805(a) rested on its view that “a subsidized operator should not be 
permitted to deprive regular domestic carriers of cargo which they need, 
have the capacity to carry, ani to vhich they ere fundamentally entitled.” 
We submit, however, that the the wep eS ee ee ee 
tions of @ subsidized carrier would constitute unfair competition ageinst 3 





@ domestic unsubsidized operator is whether the subsidized carrer would 
have a competitive advantage by virtue of the fact thet it receives sub- ; 
sidy on other operstions, end not whether the effect of its competition 
would be to divert trade from en unsubsidized operator. | 








A. ‘The legislative history of the Merchant Marine Act, 1936, 
shows that one of its major purposes was to correct the ebuses that 
hea developed under the Merchant Marine Act of 1928 (45 Stat. 689), 
whereby extensive subsidies paid to operators in foreign commerce (in 
the form of mail pay contracts) were diverted into domestic operations. 
Despite strong support for the view that no subsidy should be paid to 
any carriers engaged in any operations, Congress refused to include — 
such a provision in the bill. On the contrary, it prohibited sub- 
sidized carriers from competing with domestic operators only if such 
competition was found to be “unfair” (or the grant is prejuiicial to 
the objects and policy of the Act). In the light of this legislative 
history, the competition which Congress condemed es “unfair” in 
Section 805(a) is that where the subsidized operator would in fact 
divert subsidy moneys into domestic operations and thereby gain'an 
unfair advantage which an unsubsidized operator engaged in trade 

B. There is nothing in the Board's findings which shows that, 
or gives any reasons to explain how, petitioner would gain eny 
competitive advantage over Mateon by. virtue of its subsidy. The 
Board's rationale is simply that Matson, as a primarily domestic — 
carrier, is “funtepentally entitled" to retain its monopoly 5 against 
a subsidized competitor seeking to exter the trade, unless the latter 
can show either'that the domestic carrier is not rendering adequate 


service, or that. it does. not “need” the-cargo which would be diverted. 





what is not @ standard of unfair competition, but one appropriate to 
@ consideration by a public utility regulatory commission in passing 
upon an application by a carrier for entry into the regulated field. 
the Board, however, has been given no such regulatary euthority over 


a 
carriers in domestic water ccumerce. | Dect 


the Board's theary is thet whet is “unfair” about petitioner's su 


competition 1 not that it would divert business from Matson (since 
the sane diversion would be caused by an unsubsidized carrier), but 
that the carrier doing the diverting is subsidized. But the mere. 
fact thet the diverting carrier is subsidized es to certain of its 
operations cannot make its competition "unfair" unless there is © 
something about the subsidy that makes it eo. A monopolist, caunct 
yroperly be viewed as “fudanentally entitles" to maintain its 
monopoly against © competitor whose alleged: “unfair competition” is, 
in the finel emlysis, nothing more than the fact that it will be. 
competing effectively. Seo 
TI. In addition to finting thet granting petitioner's. 

application would constitute uifair competition to mtson, the Board 
found thet it would be prejaticial to the chjects ant policy of the 
act. he latter finding, if valid, constitutes an alternative ent a 
inlapenient Grou for Seaying. thesepylionticn : nie 


\ 


However, we do not believe thet the e Board's report adequately 


sets forth the reasons for its conclusion that pornttting petitioner ; se ; 


to.cperave ta-the Pecitic Const-Boat trade would be prejudicial to 


20, 





the statutory objects and policy. ‘That conclusion rests upon the same 


underlying findings as the unfair competition ruling, and may be based 
entirely upon, or significantly reflect, that holding. Further, in 
reaching that conclusion, the Board, which was required to take into 
account all factors, failed to consider the important factor that « 
grant of PFEL's application would help to break Matson’s virtual 
monopoly on the Pacific Coast-Hawall trade. Accordingly, we urge that 
on this ground, the court should direct that the case be remanied to 
the agency to reconsider and clarify the finding of prejudice to the 
statutory objects and policy. 





Appellant United States is of the opinion that the Board erred 
in finding that grant of PFEL's epplication would result in unfair 
competition to Matson. We believe that that finding reste upon, a 
misconstruction as to what constitutes “unfair competition” under 
‘Section 805(a), Further, we urge that if the court should set aside 
the finding, “dt should remand the case to the Board to consider and 
clarify ite finding of prejudice to the objects anf policy of the — 
Act--a finding which is an alternative, tndepentent statutory ground 
for denying a Section 805 fee | : 

the Uatted States Ins intervened in the proceeting becuse of 
its belief that the Board misconstrued the applicable statutory 





provisions. For, the effect of such misepplicetion, if. allowed to 
stand, would be to permit Matson to retain its almost: complete. 
monopoly in the shipping trade between the Pacific Cosst and Haveli. 
Since this court dismissed the case in which the United States was & | 
party (see note 2, supra), intervention was deemed necessary in order to . 


permit the United States to protect its "interest" in assuring that 
‘ : 


- Z | 


Since the the primary concern of the United States ie with these issues, 

not discuss the numerous other substantive questions which 
sangeet ° in 80 Ate ROE Fe 
SY ee ee a | 





fullest consideration be given to these basic competitive factors. 
Securities & Exchange Comission v. United States Realty Co., 310 0,8. 
43h, 459-460. | 

Before discussion the issues of the statutory criteria in Section 
805(a), we shall first show that contrary to appellees contentions 
helow, the Board order involved is subject to judicial review. 


I. THS DISTRICT COURT HAD JURISDICTION 
TO HEAR AND DECIDE THE CAUSE. 


In their motions for dismissal, the defendants raised a number 


of jurisdictional arguments. It is not certain to what extent, if any, 


these arguments, which apparently were not accepted by the district 
7 
court, will be pressed here. Therefore, we shall only briefly take 


up the essential grounis which we believe establish that the Board *s 
action in this case is subject to judicial review. : 

Section 10 of the Administrative Procedure Act makes “every 
agency action * * * subject to judicial review", except so far as "(1) 
statutes preclude judicial review or (2) agency action is by lew 
committed to agency discretion * * *." The Board's action in this 
case under Section 805(a) does not come within either of these 
exceptions. 

Section 805(2) does not, either in terms or in any other "clear 
and convincing” manner, evidence an intent to withhold judiciel 


~ 
™ ~ 


the district court presumably would not have sustained the defen- 
on the merits, without having first resolved in the plaintiff's 
the threshela question of its jurisdiction. 


33 








review. The following statement, contained in the House Committee 
Report on Section 10 of the Administrative Procedure Act and cited 
vy the Supreme Court in Heikkila v. Barber, 345 U.S. 229, 232-233, as 
counselling "a judicial attitude of hospitality * * * [toward] the 


availability of judicial review", is thus apposite: : 

Mo preclude judicial review under this bill a statute, if 

not specific in withholding such review, mast upon its face 

give clear and convincing evidence of an intent to withhold 

it. The mere failure to provide specially by statute for 

judicial review is certeinly no evidence of intent to with- 

hold review. | 
See also, Dismuke v. United States, 297 U.S. 167 (statute held reviewable 
"In the absence of a plain command” to cut off review); Air Line 
Dispatchers Assn. v. National Mediation Board, 89 U.S. App. D.C. 2h, 
27-28, 189 F. 28 685, 688-689, certiorari denied, 342 U.S. Sh9. 

But e definitive answer as to reviewebility mst rest on 
examination of the particular statute--its text, purpose, and 
history. Heikkile v. Barber, supra, at pp. 232-233. The Boerd's 
action under Section 805(a) is closely analogous to the treditional 
adjudicatory licensing function: The Board is to grant the application’ 
- unless it finds thet a grant vould result in “unfair competition” to 
a specified class or would be "prejudicial to the [act's] objects 
ani policy”, and is required to afford a hearing to the applicant and 
the imtervenors. Congress, therefore, has provided the kind of 





8/ steer Ne Cong., 2a Sesse, De 275- See, also, idem 
PPe ? “23609 . ! 


ly 





' procedure for determining Section 805(a) applications which it 
customarily aes for other adjudicatory orders which are subject 
to review. Here, as in Shields v. Utah Idaho Central R. Co-, 

305 U.S. 177, 163, "the nature of the determination points to the 
propriety of judicial review." 

The Board argued below that the Merchant Marine Act of 1936, of 
which Section 805(a) is a part, embodies a promotional program of 
subsiaies, loans, and simflar governmental action which is unreviewable; 
and specifically (p. 22, Bd. Mem.), that its action under Section 805(a) 
"ss an important part of the business of current administration of the 
Board's subsidy agreements, and must be reposed finally within the 
Board's discretion,”: But despite these stremuous efforts to re-cast 
the nature of this proceeding, it patently is not a case where review 
ts sought of an inherently discretionary type of function, such as the 
award of a subsidy or loan. Cf. American President Lines = Federal 


Maritime Board, 112 F. Supp. 346, 348 (D.D.C.). On the contrary, 


the Board followed the normal procedure 
Procedure Act) for cases of 


report. 
- M.A. 555, 590-557 


10/ Appellees urged below (Bd. Mem. 23-2h) that Paname Canal Co. v- 
Grace establishes that the 


15 





; ny 
as we have shown, review is here sought of "licensing" action, 


involving the application of statutory criteria to the fects of s 
particular case of the kind traditionally subject to judicial 

review. The Supreme Court has made clear the availability of review 
inisoch cireustencess) See Stark v. Wickard, 321 U.S. 068,-* Board of 





10/ (comtimed from previous page) 


and subject to "the approval of the President * * * whose action in 
such matter shall be final and conclusive” (356-U.S. at p. 313). In 
holding the adjustment of tolls to be a matter left to the Company's 
discretion, the Court relied upon the fact that the is “an 
agent or spokesman for the President in these matters" (p. 317), and 
that the compleinant was seeking, in effect by mandamus, to. compel 

the fixing of new tolls by an agency “authorized” by atatute| to 
“orescribe and from time to time change” the canal tolls, The Court 
further pointed out that the issue presented was peculiarly involved 
with Congressional action which made judicial intervention inappropriate 
"et this stage” (pp. 318-319). None of these factors are here present. 
On the contrary, the instant case comes well within the Court's statement 
(p. 318) that where agency “action turns on a mistake of lew, then. 
sacra relief is often available.” Harmon v. Brucker, 355:U.S. 579 

% % e, ——- "> : 


11/ See Administrative Procedure Act, Section 2(e), 5 U.S.C. 1001(e). 


12/ In Stark v. Wickard, the Court held the order in question reviewable, 
even through the s provided for review of other orders and made no 
provision for review of the type of order involved. The rt, after 
noting that the statute created a_right in the plaintiff to certain 
pricing protections, stated (321 U.S. at 310): “* * * the yesponsibility 
of the, limits of statutory grants of [edministrative] 
authority * * * is.a judicial function entrusted to the courts by 
Congress by the statutes esteblishing courts end marking their juris- 
diction." Switchmen's Union v. National Mediation Board, 320 U.S. 297, 
upon which appellees relied below, was distinguished, the Court 

pointing to “the unusnal circumstances of the historical development of 
the Railway Labor Act” and its "view that jurisdictional disputes 

between unions were left by Congress to mediation rather than adjudica- 
tion." 321 U.S. at p. 306. | 
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Governors of the Federal Reserve System v. Agnew, 329 U,S. poe 
also, Davis, Administrative Law Treatise, Vol. 4, pp. 18-25. 

There is nothing in the legislative history showing that Congress 
intended to make Section 805(a) orders non-reviewable. The Board 
argued below that the omission from Section 606(1) of provisions 
for review, following express provision for review in preliminary 
drafts of the section (then Section 507 of 8. 2582, Thth Cong., Ist 
Sess.), demonstrates that the omission of a review provision elsewhere 
in the Act “expresses @ purpose to preclude it." This argument is de- 
fective on several grounds, Section 606(1) deals with entirely different 
subject matter than Section 805(e) (namely, periodic agency review and 
readjustment of subsidy payments), ani in the case of Section 805(a), 
there is no ccmpareble history of deletion of provisions for judicial 
review, Indeed, even as to Section 606(1), the provision was deleted 
upon the objection af the Board's predecessor agency that the particular 
provisions tor review were unneceasary because even without them "the 


This case ig closely analogous to the instant case. The issue in 
was also the agency's interpretation of statutory criteria (i.e., 
phrase, “primarily engaged"), and the argument of non-reviewability 
was similarly pressed on the basis of "the absence of an express right 
of review and * * * the nature of the federal bank supervisory scheme 
of which fee perticuler section involved] is an integral part” (329 U.S. 
at pe kkk). The Court, however, held (ibid.) that "* * * the determination 
of the authority granted the Board to issue removal orders * * * is 
subject to judicial review and that the District Court is authorized 
to enjoin the removal if the Board transcends its bounds and acts 
beyond the limits of its statutory grant of authority.” 


et 








regular processes of law would ordinarily afford a sufficient protection”. 
Tims, the legislative history of this section supports reviewability in 
the instant case, 
jhe Board also urged below that the express provisions for review 
in Sections #02(b)(c) (46 U.8.C. 1242(b)(c)), 611(d) (46 U.S.C. 1181(b)), 
902(b)(e)(a) (46 U.S.C. 1245(c)(a)), and 1212 (46 U.S.C. 1292) indicate 


| 
a Congressional intention to exclude review under other provisions. 





But these sections provide, in the unique situations to which they 
apply (e.g., termination of ocean mail contracts, just compensation 
claims for the taking of vessels by the United States, claims for 


losses arising out of war-risk insurance, breach of subsidy contract 





by the United States), specialized review procedures at variance with 
“the regular mrocesses of law" (e.g., direct review by the Court of 
Appeals, or the Court of Claims, or the district courts sitting as 
courts of admiralty), Such provisions cannot be construed as excluding 


the traditional form of review in other instances involving, as does 
Section 805(a), formal adjudicatory proceedings. If anything, the 1936 





14/ Hearings before the Senate Committee on Commerce on 8. | 
Cong., 1st Sess. (1935), pe 21. The agency spokesman further stated 
(ibid. ) that he did not question "the propriety of having such [right of] 
appeal” but was only objecting "to the form", See, also, id. at pp. 100- 
101; Hearings before the House Committee on Merchant Marine and Fisheries 
on He Re 7521, Tkth Cong, 1st Sess. (1935), pp. 383-384, 701-702; 
Hearings before the Senate Committee on S. 3500, Thth Cong., 2d Sess. 
(1936), pp- 115-117. ! 


15/ The poet-enactment legislative history also indicates reviewability. 
See 96 Cong. Rec. 7316; Hearings before the House Committee on Merchant 


Sith Cong., 1st Sess. (1955), on H.R. ST3%, De Ze 
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Act esteblishes that where Congress wished to preclude judicial review, 
1 - 


| 6 
4% knew how to do so. See Section 608, 46 U.S.C. 1178. = Similarly, 


where Congress desired to commit action to the agency's discretion, 

it did so in specific terms. Compare Section 60h, 46 U.S.C. 1222, 
1 : 

with Section 85(a). 


16/ provided that the Board in the case of a subsidy 
contractor in receivership or bankruptcy, “is hereby invested with 
exclusive jurisdiction to determine the purposes for which any payments 
made by it under such contract shall be expended." 


17/ Itke Section 805(a), Section 604 makes it unlawful for one receiving 
@ subsidy to engage in certain activities (i.e., to owm or operate any 
foreign-flag vessel competing with any essential American-flag service). 
But unlike Section 805(a), where definite statutory criteria are 

specified and a formal hearing required the Secretary “may, in his 
a@iscretion,” waive the provisions of Bok “onder special circumstances 

and for good cause show.” See, also, Sections ae (46 U.S.C. 1151(c)); 
safe me U.S.C. 1157); 607(a), (e) (46 U.S.C. 1177(a), (e)); 708 (46 U.S.C. 





II. ‘HE BOARD ERRED IN HOLDING THAT GRANT OF PFEL'S 
APPLICATION WOULD RESULT IN “UNFAIR COMPETITION” 
TO MATSON..- | 
In holding:-that.a--grant-of PFEL's application would result 
in “unfair compefition” to Matson in violation of Section 805(a), 
the Board applied its “previously announced principles” (J.A. 17) 
that “a subsidized operator should not be permitted to deprive 
--pegular-demestic carriers of cargoes vhich they need, bave the 
capacity to carry, and to which they are fundamentally entitiea” 
(J.A. 16); that it should “resolve all doubts against activities 
of subsidized companies” (ibid.); and that “operators who provide 
exclusively intercoastal service are entitled, as against pri- 
marily offshore operators * * * to whatever intercoastal oeeanee 


they can carry” (J.A. 17). We believe, however, that these prin- 
ciples do not provide the proper touchstone for determining _ 


under that Section whether the operations of a subsidized 





carrier would constitute “unfair competition” against a | 
domestic unsubsidized operator. In our view, such competition 

is “unfair” only if the subsidized carrier has a competitive aa- 
Vantage by virtue Of the fact thattte other operations are sub- 
eee Contrary to the Board's position, we submit that 


18/ In sadition, the phrase “unfair competition” presumably — 
could be construed to prohibit any conduct which comes within | 
the traditional concept of unfair methods of competition. | 
The legislative history, discussed infra, eel eetotenas however, 
that the provision was aimed at the specific unfair advantage | 
stemming from the subsidy, rather than the concept of unfair com- 
petition, generally. is-eny event; the DSoart-aade no fimtings 

which even suggest that PFEL would engage in practices which come 
within the treditious. ambit of “unfair methods of Srogtas a 
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such competition doesnot become “unfair” merely because it would . 
divert traffic-which the domestic carrier may be adequately 
serving and which it allegedly “needs.” 

A. The Act does not define the phrase “unfair competition.” 
However, its legislative history supports our view that Section 
805{a) was. designed to prevent. subsidized carriers from using 
their subsidy to gain an unfair advantage in competing with do- 
qmestic unsubsidized operators. Nothing in that history supports 
the Board's view that it may rest a finding of “unfair compe- 
tition” on the fact that permitting the subsidized carrier to 
enter a domestic trade will divert business from operators 
already in it. 

The Merchant Marine Act of 1928 (45 Stat. 689) (the 
predecessor statute) had provided for the indirect payment of 
subsidy to Anerican ocean-going carriers in the form of mail 
pay contracts “with the objective of building up @ modern and 
“adequate American merchant marine” (H. Doc. 118, 7hth Cong., 
Ist Sess., p- 35). Substantial subsidies were paid under these 
contracts, but a mmber of abuses developed under the program. 
A wajor one was the diversion inte coastvise and intercoastel 
trade. ef subsidies intended for foreign operations. 

In January 1935 the Postuaster General, after conducting 
extensive hearings on steamship operations under foreign ocean- 


mail contracts, subaitted s report to the President (the so-called 
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Farley Report) in which he described how foreign operators had 


diverted substantial subsidy moneys into domestic. commerce. The 
report: stated: 


# © + operators under the ocopa-mail contracts * * * have 
also.formed corporations to operate intercoastal and 
coastwise vessels in competition with nonsubsidized American 
lines, contrary to the spirit of the law, which does not 
feared te i eras Na TOE eects 





subsidized American lines in the came trade. In some 

wail contracts have actually been awarded directly tw favored 
intercoastal and coastwise operators without. the necessity — 
of. them heaving to organize subsidiaries to so unfairly — 
compete with other nonsubsidized American lines. [ia., 

p- 11, emphasis: added. ] 


One. of the conclusions of the report was: 


Teiuesl ast cen the intention of Conarees’ that operators 
of vessels engaged in the protected intercoastal and coast- 
wise trade should be given aid to stifle out their other 
American competitors who receive no Government aid. Never- 
theless, by one subterfuge or another, 4 very great many 
ef the ocean-mail contractors, especially some of the | 
larger ones, have resorted to the practice of creating 
subsidiary corporations for that purpose, to which much | 
Government aid has been poured through the parent company; 
others are intercoastal almost exclusively in their business, 
but have been permitted to receive mail contracts and pay 
because they happen to touch at some foreign port on their 
intercoastal routes. [Id., p. 18.] ~ | 


In Merch 1935 the President sent « message to Congress : 
recommending the passage of “{IJegislation providing for adequate 
aia to the American merchant marine * * *" (id., p. 2). The 
Farley report was transmitted with the message, and the President 


stated that this report had “shown that some American shipping 
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compantes -hnve -ongnged in practices and abuses which should and 
uust-be-ended” (ibid.). 

Following: this message, a mamber of bilis providing for 
revision: of ‘our:-Merchant Marine policy-were: introduced. After 
Fisheries reported out a bill, H.R. 8555, which proposed sub- 
stantial changes in the-subsidy system. A minority of the Com- 
mittee opposed the bill, however, on the ground that it failed 
to correct-many of the-evils unéer the old system. Among their 
complaints was that the "proposed. measure permits coutimation 
of the unsound policy of subsidies to intercoastal operators 
who..go through the subterfuge of merely stopping at.a foreign 
port en route, such as Havana, Cuba; Cristobal or Balboa, Canal 
Zone; for the incidental transaction of business thus placing 
subsidized American lines in unfair competition with unsubsidized 
American lines unless it is proposed to subsidize all inter- 
coastal operators." H.R. Rep. No. 1277, Tith Cong-, Ist Sess. 
(1935), p- 35- 

Shortiy before this report,’ Senator Black had submitted a 
Preliminary Report of a Special Senate Comsittee to Investigate 
Air Mail and Ocean Mail Contracts. s. Rep. Bo. 898, 7th Cong., 
Ist Sess. (1935). ‘The report discussed in great detail the 
abuses which had developed in the payment of ocean mail subsidies. 


It pointed out that substantial subsidy. payments had been made to 


, . 
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carriers operating in intercoastal routes: in competition with un- 


subsidized carriers (pp. 14-15) and that “[tJ]hus: there is placea 


in the hands of the favored contractor a murderous economic 
weapon to be used-against his American competitors in a trade 
wherein vessels of foreign registry may not-engage" (p. 14). 
It further-stated that the-subsidy contrectors had fumeled 
foreign-trade subsidy moneys: into wholly-owned domestic sub-— 
sidiaries through “every conceivable form of * * * corporate 
hocus pocus (p. 42). The Committee recoumended (p. 43) that : 


Wo subsidy should be paid for the benefit of any 
operator whose financial or corporate structure, in the | 
opinion of. the agency administering the subsidy, permits 
the diversion of the subsidy into activities other than | 
bona fide American-flag foreign-trade shipping enterprises ; 
except that such subsidy payments may be made upon terms 
and conditions prescribed by the agency administering the 
subsidy sufficient to protect the Government against such 
diversion, ¥ Ht %, 





fhe Committee further recommended (p. 44) that 


Wo vessel, the construction of which is subsidized, 
should be permitted to operate other than in foreign 
trade except with the consent of the agency, and the ! 
agency should specifically be denied authority to consent 
to such operation until there shall have been repaid an 
amount which bears the same proportion to the construction 
subsidy theretofore paid as the remaining economic life | 
of the vessel bears to its entire economic life. ! 





Some of the bills contained specific prohibitions against 
payment of subsidy to any carriers operating in the domestic | 
service. 8S. 2582, introduced on April 15, 1935, did not contain 
such @ prohibition, and on April 27, 1935, Senator Black proposed 
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to anyone operating in the demestic service. 79 Cong. Rec. 
6499. See also H.R. 7854 (May 2, 1935)-and H.R. 7961 (May 9, 
1935). 

Tne-House passed H.R. 8555 in 1935, but Congress adjourned 
before the-Senate took any action thereon. After Congress recon- 
vened in 1936, four bills were introduced in the Senate providing 
for subsidy payments. 5S. 3500 would have permitted payment of 
subsidy for a joint foreign and domestic voyage only if the agency 
found: that such payment would be in the public interest, that it 
was necessary for development of foreign and domestic commerce of 
the United States and that it would not result in unfair competi- 
tion to persons engaged exclusively in coastwise or intercoastal 
trade. It also provided for proportionate refund of subsidy by 
carriers engaging in domestic operations. At the hearings on 
the measure, Senator Guffey, who had introduced another of the 
bills (S. 4110), stated that the “wisdom" of the “policy” in 5S. 
3500 of “permit{ting] « contractor to engage both in foreign and’ 
domestic coastwise ani, intercoastal service" is "questionable 


for several reasons. For example, it gives such operators an 


unfair advantage over a coastwise or intercoastal operator not 
subsidized ani. divides efforts that are subsidized to develop 
foreign commerce." Hearings on S. 3500, 7ith Cong., 2d Sess., 
pe 126. . 








bill with-certain-amendments. The Commttee stated (S. Rep. Ho. 


1721, om S. 3500, 7th Cong., 2a Sess. (1936), p- 19) that “In 
order to terminate: the practices-and-abuses which have arisen 





under--the- old law,-many restricting and limiting -sefegeards have 
been inserted in the proposed bill" including the-provision that 


Te Ownership of any interest. whatever in the coastwise 
business is prohibited, except that the Authority after 
public hearing, if it find that the public interest and 
convenience -so require, may grant permission to engage 

in the coastwise trade, if it does. not cause unfair com- 
petition to any person operating exclusively in the coast- 
wise or intercoastal service. ! 





The Senate, however, did not consider S. 3500, the bill reported 
by the Committee. Instead it took up H.R. 8555, but in a form 
substantially redrafted by a group of interested senators (80 
Conge Rec. 9335, 9574, 9685) = In this redrafted version of 
E.R. 8555, the requirement that the Board find that grant of the 
application be in the public interest and convenience was elimi- 
nated, and there was substituted the requirement that the proposed 
domestic service not be prejudicial to the objects and policy 

of the Act. Wo explanation of this change was given; the pro- 
vision with respect to unfair competition remained unchanged. 


| 
| 


19/ Because each of these senators had sponsored shipping bills, 
they “agreed to see if [they] could reconcile [their] differences 
and present a bill in the name of all of [them] who have been 
particularly interested” (80 Cong. Rec. 9885); they did reach 
agreement, and presented to the Senate a version of H.%. 8555 
“given the designation Committee print, June 13, 1936" (ibid.). 
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Withamentiments: not pertinent here, the revised version of 
H.R. 8555-peseed- both Howes (80 Cong. Rec. 10078, 10477, 
10568-69, 10576) and became the Merchant Marine Act of 1936. 

. Re-significant points of this legislative history, we 
believe; are: (1) ‘that one-of the-major evils under the 1928 
Act, which Congrese-sought to correct in the 1936 legislation, 
was that-subsidy paid for the purpose of developing our foreign 
Merchant Marine had been diverted to domestic operations—-a 
diversion which not only thwarted the policy of the subsidy 
program, but also-was deemed to constitute unfair competition 
. against unsubsidized domestic operators; (2) that despite 
strong support for the view that subsidy should be paid only 


to carriers operating exclusively in foreign trade, Congress 
20 


refused to inciude such a provision; ani (3) that Congress 
permitted a subsidized carrier to engage in domestic commerce 
on a finding by the agency that such participation would not 
cause unfair competition to any person operating exclusively in 


coastwise or intercoastal service. 


the of domestic opera: 

(Section 506, 46 U.S.C. 1156, 49 Stat. 1999), and that 
differential payments be reduced to the extent that any foreign 
route incinded a domestic segment (Section 605(a), 46 U.S.C. 
1175(a), 49 Stat. 2003). Mrs 
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In the light of this legislative history, we believe that: 
the competition which Congress condemned:as*“unfair™ in Section 
805(a) was where the subsidized operator would in fact divert: 
subsidy moneys into domestic operations. That ie, competition 
is “unfair” if, ac a result of its-subsidy, the foreign operator 





would have a competitive advantage-over the domestic carrier which 


an unsubsidized operator entering the trade would not have. 
This; we -submit, is the plein-meaning of the phrase in the 
context of this provision. | 


“fhe fact that, if a Section 805(a) application is granted, 
the second paragraph of that section makes it 9 misdemeanor 
to divert subsidy moneys into coastwise or intercoastal opera- 
tions, is not inconsistent with our view that competition is 
“unfair" only where the subsidized carrier would divert subsidy 
moneys into domestic operations or, because of its subsidy status, 


otherwise obtain a competitive advantage over an unsubsidized 


carrier. In the first paragraph of Section 805(a), Congress 


21/ As phrased in the committee recommendation in the 1935 Ocean 
Mail Report (S. Rep. 898, 7th Cong., lst Sess., p. 14), “{n]o 
subsidy should be paid for the benefit of any operator whose 
financial or corporate structure, in the opinion of the agency 
administering the subsidy, permits the diversion of the subsidy 
into activities other than Denes fide American-flag-foreign-trade 


shipping enterprises * * *," e Pacific Far East Line, Inc. 
--Section “205 bpp] Application, 4 Face ° 50b; 591. | 








set forth the-stendards applicable to the Board's granting 

of permission. In the second paregraph it-merely provided a 
penalty for-a subsidized. carrier which, after receiving such 
permission (presumably upon-a-showing of non-diversion of 
-sabeidy- payments), nonetheless diverts subsidy. moneys. into 
domestic unsubsidized-operations. Indeed, the fact that sub- 
sequent diversion is made illegal further supports our view that 
the competition which Congress condemned as “unfair” is that 
which involves such diversion. 

B. The Board's finding that petitioner's proposed Pacific 

Coast-Hawaii service would result in “unfair competition” to 
Matson can be sustained, therefore, only if there are adequate 


subsidiary findings which show that petitioner would be using 


the subsidy obtained on other routes to gain an unfair competitive 
advantage over Matson in the Pacific Coast-Hawaii trade, i.e., 
. @n advantage that a non-subsidized carrier would not have if 
it entered the trade. The Board's report can be searched in 
vain, however, for any findings which show that its holding 
of unfair competition rested on this basis. 

There are no facts set forth which show that, or reasons 
..@iven to explain how, petitioner would gain any competitive 
edvantage over Matson by virtue of its cmety Indeed, 


that the proposed competition of PFEL would be unfair” (J.A. p.11-12). 
But a statement of a party's contentions is not equivalent to a state- 
ment of the agency's dedsional basis. Baltimore & 0.R. Co. v. United 
States, 201 F. 24 795 (C.A. 3, 1953). Thus the Board also set out 
in this part of its Report (though in more conclusionary form) the 
contrary views of PFEL and Public Counsel (J.A. 12-13). 
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the exeminer-specifically rulel-to the contrary, for he pointed 
out (J. A. 26) that “Mateon's witness admitted that the fact that: 
PFEL has a-subsidy would not permit PFEL to obtain more cargo 

in competition with Matson than it would without -a- subsidy.” 

In view of the close affiliation between -Mateon-and the major 
shipping interests in Hawaii (J.A. 9, 24-26), it would appear 


that the examiner correctly found (J.A. 26) that “Matson rather than 
2 


PFEL would have the advantage in obteining cargo. On the 
basis of the Board's findings, there is no more ground for 
concluding that PFEL would utilize its subsidy in competing 
against Matson than in concluding that Matson itself would use 
in ite Hawaiian operation the subsidy which its wholly ovned 
and operated subsidiary (Oceanic) receives. 

The rationale of the Board's decision, therefore, is its 
theory that Matson, as a primarily domestic carrier, is “funda 
mentally entitled” to retain its business as against a subsidized 
operator seeking to enter the trade, unless the latter can show 
either that the domestic carrier is not adequately serving the 
trade, or that it does not “need” the cargo which would be 
diverted. In declaring that the domestic operators are entitled, 
“as against primarily off-shore operators * * *, to whatever 
intercoastal cargoes they can carry" (S.A. 17), the Board was 


a3/ The Board gave no explanation for its elimination of this 
finding. 
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following its prior holdings. See, e.g., American President Lines 
2 


Ltd. - Subsidy, Route 17, 4 F.M.B.-M.A. 488, 504; American 

| President Lines, Ltd. - Sec. 805(s) Application, 4 F.M.B.-MA. 
436, 440. Ami, in ite-memorantom below, the Board urged (p. 49) 
thats 

If the carriers in the trede ere supplying adequate serv- 

ice and are able and willing themselves to carry the cargo 

which the spplicant. would carry, grant of permission would, 
without more, result in unfair competition. 

The-Board's' standard, however, is clearly not ove of "unfair 
competition” but rather of “need™ for the new service,of the type 
applicable unier a statutory “public convenience and necessity” 
standard in-a field of public utility regulation. But the 
offshore water carriage between the Pacific Coast and Hawaii 
involved here is' not. subject to common carrier regulation either 
by the Interstate Commerce Commission (see 49 U.S.C. 902(4), (5)) 
or by the Board, which exercises no rate or service regulation 
over such carriage or any other control other than that specified 
2k/ The Board there stated that it “mst be alert to protect 
coastwise and intercoastal operators.against competition from sub- 
sidized offshore operators for cargoes which the intercoastal 
carriers need, have the capacity to carry, and to which they are 
entitled.* 

2 The Board itself has recognized that its rulings under Section 
(a) are not determinable under a “public interest and convenience" 

test (see an President Lines, Lid. - Route 1 

at p. 556 ("[wle do not consider the phrase ‘public interest 

and convenience' * * * appearing in the proviso of section 805(a), 

impose[s] any requirement or requirements in addition to those 


set out in the body of section 805(a)."); Pacific Far East Line, 
ince - Section 805 Application, SUpES » at De e 





| 
| 
| 
\ 
| 
| 
| 


in Section 805(a). PFEL upon entering the trade would cause the: 


seme diversion of traffic from Mateon even if it were unsubsidized. 
As. the Board pointed ‘out (JA. 18) an unsubsidized carrier my . 





enter the trade without obtaining its permission. Under the 
Board's theory, therefore, what is “unfair” about PFEL's com- 
petition is: sot that it would divert business from Matson Peas 
that it is a subsidized carrier that is doing the:diverting. 
Bothing in the language: or legislative history of the Act 
suggests, however, that, in proscribing “unfeir competition” 
water carriage-service, Congress intended to authorize: the Board 
to deny an-application where “the record fajis to show the need 
for -service in-excess of that presently provided” (J.A. 36). 
Wor does the language or the legislative history.of Section 
805(a) support the Board's concept of “fundemental entitlement” 
as a basis for determining whether coat competition by © 
subsidized operator vould be “unfair” to an existing domestic 
carrier. Had Congress intended such a standard, there vould 
have been some reference to it in the lengthy legislative histery, 


26/ The Board has in addition stated, without any legislative 
support for its position, that it stands “ready to resolve all 
doubts in favor of the [unsubsidized] intercoastal operators 
* # #," American President Lines, Lil. - Section : 
plication, A.B. : 3 
President Lines, Ltd. - Unsubsidized 

oM.B eM. A. 5Ts 106 





in terms of “capacity, needs, or entitlement” rather than un- 

fair competition. We submit that it would distort the ordinary 
meaning of iIengusge ent depart fromthe basic purpose of the 
legisiation-es-shown in its legislative history, to-mske « -de- 
terminstion of what is “unfair” turn upon whether the existing serv- 
ice is-a@equste-ent whether the competitor would divert sub- 


stantial-traffic. 


An-existing carrier ordinarily will lose Deanne sheen 
& competitor-enters the trade. And the extent of such loss may 
well be-greater where, -as-here, the domestic operator previously 
had @ virteal monopoly of the-business. But we do not believe 
thet @ monopolist properly can be-viewed-as “fundamentally 
entitled” to maintain its monopoly against “unfair competition” 
which, in the final aualysis, is unfair only because“it is 
effective. 





rit. THE CASE SHOULD HE REMANDED TO THE BOARD TO RECONSIDER 
AND CLARIFY ITS FINDING OF FREJUDICE TO THE a 
AND POLICY OF THE ACT... 

Under Section 805(a), the Board's finding that granting petitioner's 
application would be prejudicial to the objects and ace or the Act 
constitutes an alternative, independent basis for denial of the 
application. ‘That conclusion, however, rests upon the same underlying 
findings as the unfair competition holding, and may, therefore, be 
based entirely upon, or significantly reflect, that holding. Further, 


the Board ignored vital considerations which should have entered 


into its judgment on this question. ! 
We recognize, of course, that the Board has broad discretion in 

determining whether grant of a Section 805(2) application would be 

prejuiicial to the objects and policy of the Act. We do nbt believe, 





however, that the Board's report adequately sets forth the reasons 

for its conclusion that permitting PFEL to operate in the Pacific 
Coast-Hawaii trade would have that effect. The Board has not explained 
what objects and policy would be prejudiced, or in what sae Sacto It 
hes simply teken the seme findings upon which it held that unfair 
competition would result and reached the conclusion--without any 
explanation--that a grant would be prejudicial to the objects and. 
policy of the Act (see J.A, 13-18). ‘Thus for all the Court. knows, 


Se eerag mt ones 1120), and 
101 


e7/ Theo 
the policy (46 U.S.C. 1101) 
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the rationale may be only thet unfair competition (as the Board improperly 
defines it) necessarily also is prejudicial to the statutory objects 
and policy. 

The Board's confusion of the two statutory criteria in the 
instert case follows a familiar pattern. In American President Lines, 
Ita. - Unsubsidized Operation, Route 17, 3 F.M.B.-MeA. 457, 470-473, 
relied upon by the Board in the instant case (J.A. 16), the Board 
@iscussion was focused entirely on whether the application would 
result “in unfair competition"; depending on whether the domestic 
carrier had the capecity to carry the cargo in question, the Board 
held that a grant would or would not result "in unfair competition" 
(pp. #70-k71). But the Board couched its separately stated conclusions 
(p. 473) in terms of both "unfair competition * * * and * * * prejudicial 


to the objects end policy of the * * * Act.” Similarly, in another 


ease relied upon by the Board (seA. 16), American President Lines, Ltd.- 


Subsidy, Route 17, 4 F.M.B.-M.A. 488, the Board entered its conclusion 
of unfair competition and “prejudicial to the objects and policy” upon 
the single finding of the “capacity [of the intercoestal carrier] to 
carry all the available cargo" (pp. 504-5). These cases indicate, we 
think, that in this field the Board's determination as to what is 
prejudicial tothe Act's objects and policy is simply an echo of its 
“unfair competition” holding. In any event, we submit that the Board 
has not sufficiently set forth the basis of its decision on this aspect 


of the case to enable this Court properly to perform its reviewing 
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function. See United States v. Chicago, M. St. P. & P.R. Co., 29h U.S. 
499, 510-511; Secretary of Agriculture v. United States, 347 U.S. 645, 
652-654. | ' | 
The Board's decision suffers from a further defect. a determining 
whether a grant would be prejudicial to the objects and policy of the 
Act the Board mst look to the total situation. cf. Americen Tracking 





Assns. v. United States, 326 U.S. 77, 86; United States v. Detroit Navi- 
gation Co-, 326 U.S. 236, 241. For example, an application, if granted, 
might conflict in a very minor way with some aspect of the statutory 
policy, but in numerous other ways might substantially promote those 


objects and policy. Clearly, the Board could not base its decision 





solely on the relatively minor aspect in which. the application 
conflicts with the Act's objects and policies; it mst, on the contrary, 
exercise its discretion after consideration of all the relevant factors. 


But in its evaluation in the instant case, the Board failed to do that: 





It did not take into account the important factor that grent of PFEL's 
application would help to break Matson's virtually complete monopoly 
in Pacific Coast-Hawaii trade. 

the examiner made detalled fintings as to the interlocking 
ownership and affiliation between Matson and the major shipping 
interests in Hawaii (e-B+5 sugar, molasses, pineapple, umber) (Rec. 
Dec. 7-10; J.-A. 24-25). He further found that Matson carries all 
the sugar, molasses, and pineapple cargo bound for the United States 


(which represents about 95% of the cargo moving from Hawaii to the 





Pacific Coast) (JeA. 24). Using the statistics for the last year of 


36 





record in the hearing (1954), Matson carried 98% of all Hawaii-bound 
cargoes, ani 99% of all cargoes to the United States (J.A. 2h). These 
findings, although essentially undisputed, were nevertheless deleted 
by the Board without explanation. It is only in the dissenting opinion 
(JA. 20) that the fact appears that Matson, "[b]y virtue of its long 
experience in the trade and close affiliations with business interests 


in Hawaii, * * * has developed a virtual monopoly in carriage of 


cargoes moving between the Pacific Coast and Hawaii.” 


The majority turned to this important issue only after it hed 

decided the case, and stated (J.A. 18): 
Matson is the predominant carrier in the Pacific 

Coast/Hawaii trade, and we recognize that such a carrier 

should not be protected from free competition. Denial of 

PFEL's application does not protect Matson from such com- 

petition. Any unsubsidized U.S. flag carrier may at any 

time and without restriction or permission from this Board, — 

enter into competition with Matson in this trade. 
The Board thus ‘appears to recognize that it is advantageous to 
provide competition to a “predominant carrier" such as Matson (or at 
least not “prejudicial to the objects and policy of the Act” to do so), 
but rules that such competition mst come only from the unsubsidized 
operator. In this the Board erred. If, as is likely, it deemed the 
PFEL application “prejudicial to the objects and policy of the Act” 
because its competition would be “unfair”, we have shown that this 
holding is erroneous; and if its conclusion is based on some unexpressed 
independent judgment that fair competition by a subsidized carrier is 


prejudicial to the objects ani policy of the Act, though the same type 
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of competition by an unsubsidized carrier would not be, it could not 


properly be made without setting forth its reasoning and, in so doing, 





taking into account the desirability of breaking Matson's stranglehold 


on the Hawaii trade. 


In short, Congress intended that the subsidized carrier not 


engaging in unfair competition could be permitted to compete against 
the domestic operator, if such competition is not prejudicial to the 
‘Act's objects and policy; and in determining the latter, the Board is 
required to consider all factors, including--as it itself th effect 
recognized--that the objects and policies of the Act do not) include 
protecting a monopolist such as Matson against competition. The 


statute does permit the Board to consider whether competition by a 





subsidized carrier with an unsubsidized carrier in the domestic trade 

is in and of itself contrary to the Act's objectives and policies. And, 

it may be that in the Board's judgment, considerations relating to Matson's 
monopoly position would be outweighed by other factors unrelated to PFEL's 





subsidy, such as its finding thet PFEL's operation would seriously 
2 


jeopardize Matson's vessel replacement program (J.A. 17). ! But here, 
as in the analogous case, Schaffer Transportation Co. v- United States, 
355 U.S. 83, 92, there is "no indication in the [Board's] findings of 


a conflict of policies"; it has ignored rather than balanced. Accordingly, 


28/ This assumes, arguendo, that this conclusion, made 
exceptions to the examiner's contrary finding (3 oA. 31-32) 
here against PFEL's vigorous attacks. 
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we urge that if the Court. holds thet the Board's finding of unfair 


competition is erroneous, the case should be remanded to the agency 
to reconsider and clarify the finding of prejudice to the objects 
and policy of the Act. 
CONCLUSION ee 
For the foregoing reasons, it is respectfully submitted that the 
judgment of the district court should be set aside, and the case 
remanded with instructions to reverse and remand to the Board. 


ROBERT A. BICKS, 
| Acting Assistant Attorney. General. 


AUGUST, 1959. 
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expressed n0 opinion here with respect to such questions as to the adequacy 
of the Board’s findings, or of its rejection of the examiner‘s contrary 
inaings, which have been raised ty PFEL.2/ Bat where; as here the United 
States believes significant legal questions are raised by a decision of an 
agency vhich, im ite opinion, go comtrary to the controlling inteat of Con- 
greas, the Departuent of Justice 1s obliged to make known its views to the. 
courts where the questions are raised by appesl of an interested party trom 
the agency’s orter.5/ m5 ao 1ess would be to neglect the Attorney General’s 
time honored responsibilities in eiding courts to protect private parties 
froa arbitrary. Goverment. 


sv - Our siience on these points; of course, indicates 


neither agreement nor nor disagreement with the Board. 
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States coula independently seek review of e Board order to which it was Sire 
uot privy at the administrative level, but solely whether when PFEL Rae oa 
prought its action the United States had sufficient interest to inter~ ~: 
vene or should heve been limited solely to an smicus role... There is: 
nothing in Rule 2h(b) or any other governing statute limiting savereeme ioe 
to persons who in addition to their interest in the cause of action. 
cipated inthe proceedings before the Board. Significantly Section or 
the Judicial Review Act of Rp 5 U.S.C. 1038, in prescribing the: con- .. 
other actions of the Board, does . 


to*have been party to the original 
; Brocedyre Act, Section: see? eit a 1009(e)) =" 





rationale of shat, constitutes “unfair competition” within the meaning of. 
Section 805(e);: pave 4n'fact demcustrated the fellactoussess of ‘that ratiooatee 
thus, Mateon starting fron the ee 
prejudice tothe cljects.of the Acticontemplatied by Congress when enecting 
‘ection 05) ste ree 8 fen the gugent  Gpereng easy 2 Ue res 
plicant™. (Br. 28), reasons that “e competitive edvantage accrues from the: very. 
ch tt the prota frign cers Ds ein ee om eh 8 


_qperate'to the detrieent of the ueubsidised operator” (Br. '29-30)5. 


‘and thet taerefore “ibe conclonion Ss tat *" Gmgress Staclt established the 


- mems between “() eveest of « eubeidy to an operator 1 foretgn comerce eat 
2) ‘the presuaytive Wtais Sayect of competition of auch = subei&tsed operetar 
Going atest oes ‘commerce™ (Br. 30). ven were thie 


f 
Ca 
t 
i 


eee ee ee 


a 


“gn the uubaataed domestic operator ts unteiz, $ 


Ain) 


2 % soe eter te met pr em st 








os ~~ 


some competition to established domestic operators from carriers receiving @ 
operator is not depriving the domestic cerrier of cargo which tt needs, hes 
the capecity to carry, and to which it is “fundamentally entitled” (whatever 
the latter term may mean) (J-A. 16). But the Board nowhere explains the 
relation between the subsidized nature of the epplicant, which alone gives 
it any authority to pass on its right of entry into the domestic trede, ani 
" tests it has ‘chosen to apply. And perheps even more signifi- 
cantly, it does not end camnot explain how the applicants‘ proposed mode of 
competition can be properly classified as fair or unfair: solely on. the basis 
of. the adequacy of the existing carriers’ operation. AlI parties: woula 
agree that where the subsidized foreign carrier diverts subsidy monies into 
domestic operations, this results in unfair competition to the unsubsidized 
domestic carrier involved, ‘Mast unfair competition would not become fair, 
simply because the service provided by the domestic carrier 1s inadequate, or 
the latter does not need the-revemues so diverted. ‘Just as clearly, fair com- 
‘petition by a subsidized. carrier vould not suldenly become “unfair” because 
3 a competing, wholly donestic carrier increased ita cargo cayecity, and hence 


its “needs” for the cargo the subsidized carrier was bearing. ‘In short, the 
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operations. is. Competing unfairly with: the other domestic carriers involved. © 
The Board hearing specified in the section is for ‘the purpose of determining | 
whether such a diversion is in fact plamed, “through subsidifry, See 
eS (see Matson Br-. DP. 25-26) or through ny of the other. 


tn recognition of the juste &iftiaities of shoving the wore mbbe 
of iversion, Congress provided in the second persgraph of the section thet 





cry diversion which does occur after the Doarite greut of he application, is 


| 
| 
1 
\ 
{ 


a misdemeanor. 
Tn the Fim eonivnin, ezpeoest contention rest ep the peeniee tt 


os ES ‘ukiniy, then, te Dose as 
“rewritten Ue statute. tot, it ban done o without any warrant in the Aegieten | 
tive niatery Fer tint Sieterz shes Set G) PS shes te . 


fn, 


_ excinetvely 4 in foreign trades @ ‘seversl: references to 0 the oe 


| 
Wot 
magihe 


i 

wa 

AE hey 
x 
| 





subsidy funds are diverted to domestic trade, the result is “unfeir competition 


to non-subsidized American lines in the same trade” (Main Br. pp; 22-23); and 


(4) no reference at any time to “need, capacity fundamentally entitled, oF 
adequacy." Th: 


7/ = The Board relies (Br. 49-50)an "the negative language of the 
statute" But however phrased, the language makes clear that the 

Board can deny applicatiogs on the two grounds specified: only; otker- 
wise, the provision for hearing would make little sense. Signifi- 
cantly, the Board has never advanced any ground, not subsumed in the two 
specified, on which it claims it could base a denial; and in two 

cases, it has made clear that it deems itself restricted to the two 


specified grounds. See American President Lines, Lt. - Subs Route. 
17> ¥ F.M.B. - M.A. 488,556; Pacific Far East Line, Inc. - Section 
805 Application, 4 F.M-B. 586, 509. i é 


Board counsel also rely (Br. 59) as showing unfair competition on 

the Board's finding that PFEL “woujd be in a position to concentrate” on 
high-value commodities and service to Honolulu only, which would “skim the 
cream” in the Hawaiian trade, whereas Matson “aust continue to provide the- 
necess@ry, and more costly direct service to the Hawaiian outports, regard-— 
less of the volume of cargoes’ carried* (J.A.. 15). The latter statement is’ 
untrue since there is no legal compulsion on Matson to serve any Havaiian: 
port regardless of the extent of cargo or profitability of the run. But, 

in any event, the Board's conclusion from this contested finding was, only 
that although PFEL competition “may divert less than 10% of the tounage in 
this trade, the diversion of Matson revenues may be substantially greater” 
(J.A: 15). It did not, as counsel now.suggest, single out this finding as an 
independent besis of its unfair: competition conclusion but instead only: ° 
‘utilized it as part.of ite conclusion that Metson “needs and is funda- 
mentally entitled” to the cargoes in the Hawaiien trade. 








III. | 


We argued in our main brief (pp. 36-39) that the Board, in determining 


whether a grant to PFEL would be prejudicial to the objects and policy of the 
Act, erroneously failed to consider the important factor that a grant of 
PFEL's application would help to break Matson's virtual monopoly in the 
Pacific Coast-Havaii trade. Matson has ignored this argument, but the Board 
purports to meet it at pp. 64-65 of its brief (chiefly in footnote 52). 

' ‘First, it esserts that Section 805(2) contemplates “the ee of 
monopoly for a domestic carrier if its proposed competition is a subsidized 
operator who cannot satisfy the limited exceptions provided for" (Fn. 52; 

p- 65). But the fact that monopoly might be continued if the subsidized ap- 
plicant is unable to meet the two criterie laid down in Section Bo5(a)! is 

no answer to our point. that in determining whether the applicant has satisfied 
the second of the two “exceptions provided for" the elimination of. monopoly 
such as Matson is an important consideration. Contrary to the Board's apparent 3 
eee there is nothing to indicate that Congress, in enacting Section | 
805(a), was concerned with saroquantine monopoly ss such; its intent was rather 
to prevent competition from the subsidized applicant which would be unfeir or 
prejudicial to the objects and policy of the Act. And in making the latter 
determination, the Board clearly can and must consider the money. factor. 

8/ Z mus, if the grant would result in unfair competition | 
or if,.even after considering the monopoly factor, the grant 
were found, on balance, to be prejudicial to the objects and 


policy of the Act, it would heve to be denied, and the monopoly 
of the domestic carrier continued. 
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The Board's remaining argument is that in a regulated field of business, 
the applicability of competitive factas "has been greatly diluted by 
judicial decision” (Fn. 52, p- 65). But aside from the fact that the domestic 
off-shore shipping field is not subject to the careful ™te and service regula- 
tion provided in common carrier areas to which it refers (cf. United States 
v. R.CoAe, 358 U.S. 334, 348-349), the question is not the weight to be given 
antitrust considerations but whether the Board may refuse to give any ap- 
propriate consideration to competitive factors. The answer to this ques- 
tion is clear. In McLean Trucking Co. v. United States, 3¢1 U.S. 67, 79-88, 
the Supreme Court held that in a regulated field where the Commission is given 
power to exempt carrier activities from the antitrust laws (as the Board is 
not here), the Commission must nevertheless consider competitive factors 
in determining whether the activity in question “will assist in effectuating 
the oecaly transportation policy" of promoting "economical *# service and 
foster{ing] sound economic conditions in transportation and among the several 
carriers;" the Court pointed out that the “preservation of independent and 
competing motor carriers unquestionably has bearing on the achievement of 
these ends” (321 U. S. at p. 87). We submit that affording competition to 
a monopoly such as Matson's (see Main Br. pp. 36-37) also "unquestionably has 
pearing on the achievement" of the policies of the 1936 Shipping Act, namely, 
thet the United States shall have a merchant marine *** sufficient to carry 


Sts domestic water-borne commerce; *** capable of serving as a naval and 


auxiliary in time of war or national emergency xu# [and] composed of the 
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best-equipped, safest, and most suitable types of vessels***" (46 U.S. 


C.A. 1101). 


Similarly, in City of Pittsburgh v. Federal Power Commission, 99 U.S. 
App. D.C. 113, 237 F. 2a 741, the Federal Power Commission ruled that in 


issuing a certificate of public convenience and necessity <- to a natural 
gas pipeline, it could not consider whether a grant would violate "the 
national policy against monopoly expressed in the antitrust laws" or im- 


peril national defense, (99 U.S. App. D.C. at 126, 237 F. 2d at p. 754). 


| 


This Court reversed, stating (ibid): 
"*%% Although the Commission has no power to enjoin| 
conduct as illegal under the Sherman Act: or even to 
declare such illegality, it certainly has the right 
to consider a congressional expression of fundamental 
national policy as bearing upon the question whether 
a particular certificate is uired by the public | 
convenience and necessity. 





We are not suggesting, and have never urged, that the weight to be at- 


tached to the monopoly factor is not a matter primarily for the Board. But 
the Board must exercise its broad discretion after balancing all factors, 


including the question of affording competition to Matson. This it admittedly 
| 


has not done. | 
9 = Federal Communications Coumission v. RCA Communications, Inc. ’ 

3h6 U.S. 66, is not to the contrary. The question there was not 
whether the Commission could consider the competitive effects of 

the proposed grant of a common carrier radio telegraph license, but 
whether in so considering it could base its determination not on its 
"sndependent conclusion” based upon the facts of the case, but ‘upon 

an assumed national policy in favor of competition. And in so ‘deter- 
mining, the Supreme Court expressly stated: "There can no no doubt 
that competition is a relevant factor in weighing the public interest” 
(346 U.S. at 94). See United States Ve R.C.A., 358 U.S. 334, '351-352. 
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CONCLUSION 


For the foregoing reasons, and for the reasons set forth in our 


nee brief, the judgment of the district court should be set aside 
and the case remanded with instructions to reverse and remand to the 
Board. 

Respectfully submitted. 


ROBERT A. BICKS, 
Acting Assistant attorney General 


DONALD L. HARDISON 
Attorneys 


Department of Justice 
Washington 25, D. C. 
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QUESTIONS PRESENTED 


1. Whether the district court had jurisdiction to review 
a determination by a majority of the Federal Maritime 
Board and the Maritime Administration denying an appli- 
cation by a carrier which holds an operating-differential 
subsidy contract for a service in the foreign trade of the 
United States, for ‘‘written permission’? under section 
805(a), Merchant Marine Act, 1936 to operate non-subsi- 
dized vessels in a separate service in the domestic trade 
between ports on the Pacifie Coast of the United States 
and Hawaii. 


2. Whether the district court erred in upholding a find- 
ing by a majority of the Federal Maritime Board and 
Maritime Administration that a subsidized carrier in the 
foreign trade of the United States is entitled to the special 
protection afforded by section 805 (a), Merchant Marine 
Act, 1936 to prevent competition in the domestic trade of 
the United States by another subsidized carrier in the 
foreign trade of the United States. 


3. Whether the district court erred in upholding the 
construction by a majority of the Federal Maritime Board 
and the Maritime Administration of the meaning of ‘‘un- 
fair competition’? in passing upon an application by a 
subsidized carrier in the foreign trade of the United States 
for ‘‘written permission”? under section 805(a), Merchant 
Marine Act, 1936 to operate a separate and non-subsidized 
service in the domestic trade of the United States. 


4. Whether the district court erred in holding that a 
determination by a majority of the Federal Maritime 
Board and the Maritime Administration denying an appli- 
eation by a subsidized carrier in the foreign trade of the 
United States for ‘‘written permission’? under section 
805(a), Merchant Marine Act, 1936, to operate a separate 
and non-subsidized service in the domestic trade of the 
United States, was supported by sufficient findings of fact 





to enable the court properly to perform its reviewing 
function. 


5. Whether the district court erred in failing to vacate 
a determination by a majority of the Federal Maritime 
Board and the Maritime Administration denying an appli- 
cation by a subsidized carrier in the foreign trade of the 
United States for ‘‘written permission’? under section 
805(a), Merchant Marine Act, 1936 to operate a separate 
and non-subsidized service in the domestic trade of the 
United States, on the ground that the determination of 
the Board and Administration was arbitrary and made 
without regard to and contrary to the evidence of record. 
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JURISDICTIONAL STATEMENT 


These are appeals from a final order of the United 
States District Court for the District of Columbia (‘‘dis- 
trict court’’), entered on November 26, 1958, granting de- 
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fendants’ motions for summary judgment (J. A. 35-36). 
Pacific Far East Line, Inc. (‘‘PFEL’’) filed a complaint 
(J. A. 1-10) in the district court seeking to set aside an 
order of the Federal Maritime Board and Maritime Ad- 
ministrator,? entered under section 805(a), Merchant Ma- 
rine Act, 1936, 46 U. S. C. §1223(a). The Board’s order 
(J. A. (14,007) 1-18) denied PFEL’s application for writ- 
ten permission under section 805(a) for its unsubsidized 
vessels to operate in the Pacific Coast-Hawaii trade.* 

The United States sought leave to intervene as a party 
plaintiff in the action brought by PFEL in the district 
court, pursuant to Rule 24(b) of the Federal Rules of 
Civil Procedure, to show that the Board’s order should be 
reversed (J. A. 22-23). Intervention of the United States 
was granted by the district court after argument (J. A. 
25). Both the United States and PFEL asserted in the 
district court that the district court had jurisdiction over 
PFEL’s action under sections 10(a) and (b) of the Ad- 
ministrative Procedure Act, 5 U. S. C. §1009(a) and (b). 


The Board and intervening defendant Matson Naviga- 
tion Company (‘‘Matson’’) moved for dismissal of PFEL’s 


1 References to the joint appendix in the instant appeal are cited as 
“*J.A. ....?’; and references to the joint appendix filed in Case No. 14,007 
are cited as ‘‘J.A, (14,007) .....’’ This Court by an order filed on April 
29, 1959 granted leave to the parties in the instant appeal to refer to the 
joint appendix in Case No. 14,007. 


2'The Chairman of the Federal Maritime Board is ez officio Maritime Ad- 
ministrator. Both agencies are collectively herein referred to as the ‘*Board,’’ 
which suececded to the functions of the former Maritime Commission under 
Reorganization Plan No. 21 of 1950, pursuant to the Reorganization Act of 
1949, 


3 Concurrently, PFEL filed a petition seeking review of this same order in 
this Court (Case No. 14,007). The United States, which was a statutory 
respondent in that case (5 U.S.C. §§ 1032, 1034), joined with the Board in 
moving to dismiss the petition for review on the ground that the Court had no 
jurisdiction. In addition, the United States took the position that if this 
Court held that it had jurisdiction, the Board’s order was erroneous on the 
merits and should be reversed. On May 1, 1958 this Court dismissed the 
petition for review for lack of jurisdiction. Pacific Far East Line Inc. Vv. 
United States et al, 103 U.S. App. D.C. 104, 225 F. 2d 182, certiorari denied 
358 U.S. 866. 





3 


complaint for lack of jurisdiction or in the alternative for 
summary judgment (J. A. 31-33); and PFEL moved for 
summary judgment setting aside the Board’s order (J. A. 
28-30). The district court, after oral argument on these 
several motions, ruled from the bench without opinion, and 
granted the defendants’ motion for summary judgment 
(J. A. 35-36). 

This Court has jurisdiction over the appeals of the 
United States and PFEL under 28 U. S. C. § 1291, which 
provides as follows: 


The courts of appeals shall have jurisdiction of ap- 
peals from all final decisions of the district courts of 
the United States, the United States District Court 
for the District of the Canal Zone, the District Court 
of Guam, and the District Court of the Virgin Islands, 
except where a direct review may be had in the Su- 
preme Court. 


STATEMENT OF FACTS 


PFEL operates a steamship service between California 
ports and ports in the Far Hast (Trade Route 29), for 
which it holds an operating-differential subsidy contract 
under Title VI, Merchant Marine Act, 1936. Under that 
contract it is obligated to provide service on Trade Route 
29 with U. S.-flag vessels, in return for which it receives 
payments from the Government designed to equalize cer- 
tain costs of operation under the U. S. flag with correspond- 
ing lower costs of operation under foreign flag. 

PFEL proposed also to operate non-subsidized vessels 
in a wholly separate service in domestic trade between the 
Pacific Coast of the United States and Hawaii. Accord- 
ingly, in 1954, it filed an application with the Board for 
‘‘written permission’’ under section 805(a), Merchant Ma- 
rine Act, 1936 (J. A. (14,007) 3). Section 805(a) requires 
any operator which has an operating subsidy contract to 
obtain such permission before engaging in domestic op- 
erations. It also provides in part that the Board shall 
not grant any such permission if it finds, after public 
hearing, that ‘‘it will result in unfair competition to any 
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person, firm, or corporation operating exclusively in the 
coastwise or intercoastal service * * *’? (emphasis added). 

Matson intervened and opposed PFEL’S application. 
Matson contended that it was ‘‘operating exclusively’’ in 
the coast-wise or intercoastal service, and that it was 
therefore entitled to the special protection of section 


805(a) against ‘‘unfair competition’’; that it did not op- _ 


pose ‘‘fair competition’’; but that the competition of PFEL 
would be ‘“‘unfair’’ (J. A. (14,007) 579). 

As required by section 805(a), PFEL’s application was 
set for hearing before an Examiner of the Board. The 
Examiner heard more than 100 witnesses in 45 days of 
hearings in San Francisco, Honolulu and Washington, 
D. C. The hearing record consisted of 7,561 pages of tes- 
timony and some 1,900 pages of exhibits. 

The hearing record shows, inter alia, that Matson has 
engaged in the coastwise trade with Hawaii for three- 
quarters of a century (J. A. (14,007) 8, 23); that Matson 
carries between 98 and 99% of the total cargo moving by 
vessels between the Pacific Coast and Hawaii (more than 
2,200,000 tons in 1954) (J. A. (14,007) 9, 20); that Mat- 
son’s Pacific Coast/Hawaii operations include what it 
describes as a Pacific Northwest/Hawaii freighter service 
and a California/Hawaii freighter service (J. A. (14,007) 
7); that Matson operates in the Atlantic-Gulf/Hawaii 
trade in which, with Isthmian Lines (its partner in a 
pooling agreement), it also carries by far the greatest 
portion of the cargo (J. A. (14,007) 410-412, 421-422) ; that 
Matson also operates a subsidized service in the foreign 
trade of the United States between the Pacific Coast and 
Australia and New Zealand (Trade Route 27) as ‘‘man- 
aging agent’? for its wholly-owned subsidiary Oceanic 
Steamship Company (‘‘Oceanic’’) (J. A. (14,007) 9-10); 
that Matson is controlled by four of the ‘‘Big Five,’’ the 
dominant economic interests in Hawaii, and has intimate 
ownership, agency and other relationships with the ship- 
pers and receivers of the principal commodities in the 
trade between the Pacific Coast and Hawaii (J. A. (14,007) 
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9-10, 24-27); that Matson also operates passenger vessels 
between the Pacific Coast and Hawaii (J. A. (14,007) 7); 
and that Matson is extensively engaged in the hotel busi- 
ness in the Islands (J. A. (14,007) 429, 431). 

The hearings ended on February 1, 1956. After briefs, 
proposed findings and reply briefs, the Examiner issued 
a Recommended Decision in which he made extensive find- 
ings favorable to PFEL. He concluded that there was 
a need for PFEL’s service in the domestic trade between 
the Pacific Coast and Hawaii, that the granting of PFEL’s 
application would not result in unfair competition to Mat- 
son, that the granting of the application would not be 
prejudicial to the objects and policy of the Act and that 
it should therefore be granted (J. A. (14,007) 22-35). 
Public Counsel of the Board, who participated actively in 
the hearings, also recommended the granting of the ap- 
plication and concluded that it would not result in unfair 
competition to Matson and that it would be consistent with 
the objects and policy of the Act (J. A. (14,007) 12-13, 
31). 

On May 14, 1957 the Board, by a 2-to-1 vote, reviewed 
the Examiner’s recommendations and denied PFEL’s ap- 
plication. It found that to the extent of Matson’s Cali- 
fornia/Hawaii operations Matson was ‘‘operating exclu- 
sively in the coastwise or intercoastal service’ (J. A. 
(14,007) 13); that Matson was therefore entitled to the 
special protection against ‘‘unfair competition”’ afforded 
by section 805(a) for an ‘‘exclusively’’ domestic operator 
(J. A. (14,007) 14); that Matson ‘‘needs the available 
cargo in this trade, has the capacity to carry such cargoes 
and * * * is fundamentally entitled to such cargoes * * °”’ 
(J. A. (14,007) 17); and that although PFEL’s proposed 
service ‘‘may divert less than 10 percent’’ of the available 
eargo, such diversion ‘‘would seriously jeopardize Mat- 
son’s vessel replacement program * * *’’ (J. A. (14,007) 
15, 17). 

The Board held that for these reasons PFEL’s proposed 
service ‘‘would result in unfair competition to Matson 
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° * © and would be prejudicial to the objects and policy 
of the Act”? (J. A. (14,007) 17). The Vice Chairman of 
the Board strongly dissented (J. A. (14,007) 18-21). 
PFEL thereafter sought reconsideration, reargument and 
further hearing, which were denied (J. A. (14,007) 623, 
628). 

Since it was not settled whether jurisdiction to review 
the Board’s action was in this Court under the Review 
Act of 1950, 5 U. S. C. § 1031 et seq., or in the U. S. Dis- 
trict Court for the District of Columbia, PFEL filed a 
petition for review in this Court, as well as the action in 
the district court below, the order in which is now before 
this Court in the instant appeal This Court dismissed 
PFEL’s petition for review in the prior proceeding in 
this Court on the ground that it did not have jurisdiction 
under the Review Act of orders under the Merchant Ma- 
rine Act, 1936.‘ 

In the prior proceeding in this Court, respondent United 
States contended that ‘‘The Board erred in holding that 
grant of petitioner’s (PFEL’s) application would result 
in ‘unfair competition’ to Matson,’”’ and that the Board’s 
action should be reserved and remanded to the Board 
(brief of respondent United States, page 16). The concur- 
rence of respondent United States in the motion of the 
Board and Matson to dismiss PFEL’s petition for review 
in the prior proceeding in this Court was solely on the 
jurisdictional ground that ‘‘any review ° * * may be had 
only in the district court, and not in the court of appeals’’ 
(addendum to brief of respondent United States, page 
16)5 

The district court below ruled from the bench, without 
findings or opinion, on the motions for summary judg- 
ment that are the basis of the appeals in the instant ap- 
peal. 


4 See note 3, supra. 
5 See note 3, supra. 
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STATUTES INVOLVED 


Section 805(a) of the Merchant Marine Act, 1936, 49 
Stat. 2012, 52 Stat. 963, 1950 Reorg. Plan No. 21, $§ 105(1), 
204, 306, 15 F. R. 3178, 64 Stat. 1274-1276, 66 Stat. 765, 46 
U. S. C. § 1223(a), provides as follows: 


It shall be unlawful to award or pay any subsidy 
to any contractor under authority of sections 1171-1182 
of this title, or to charter any vessel to any person 
under sections 1191-1204 of this title, if said contrac- 
tor or charterer or any holding company, subsidiary, 
afhliate, or associate of such contractor or charterer, 
or any officer, director, agent, or executive thereof, di- 
rectly or indirectly, shall own, operate, or charter any 
vessel or vessels engaged in the domestic intercoastal 
or coastwise service or Own any pecuniary interest, 
directly or indirectly, in any person or concern that 
owns, charters, or operates any vessel or vessels in 
the domestic intercoastal or coastwise service, with- 
out the written permission of thé Federal Maritime 
Board or the Secretary of Commerce. Every person, 
firm, or corporation having any interest in such ap- 
plication shall be permitted to intervene and the 
Board or Secretary shall give a hearing to the appli- 
cant and the intervenors. The Board or Secretary 
shall not grant any such application if the Board or 
Secretary finds it will result in unfair competition to 
any person, firm, or corporation operating exclusively 
in the coastwise or intercoastal service or that it would 
be prejudicial to the objects and policy of this chap- 
ter: Provided, That if such contractor or other person 
above-described or a predecessor in interest was in 
bona-fide operation as a common carrier by water in 
the domestic, intercoastal, or coastwise trade in 1935 
over the route or routes or in the trade or trades for 
which application is made and has so operated since 
that time or if engaged in furnishing seasonal service 
only, was in bona-fide operation in 1935 during the 
season ordinarily covered by its operation, except in 
either event, as to interruptions of service over which 
the applicant or its predecessor in interest had no 
control, the Board or Secretary shall grant such per- 
mission without requiring further proof that public 
interest and convenience will be served by such opera- 





8 


tion, and without further proceedings as to the com- 
petition in such route or trade. 

If such application be allowed, it shall be unlawful 
for any of the persons mentioned in this section to 
divert, directly or indirectly, any moneys, property, 
or other thing of value, used in foreign-trade opera- 
tions, for which a subsidy is paid by the United States, 
into any such coastwise or intercoastal operations; and 
whosoever shall violate this provision shall be guilty 
of a misdemeanor. 


Section 10 of the Administrative Procedure Act, 60 Stat. 
243, 5 U. S. C. $1009, provides in portions here material 
as follows: 


Except so far as (1) statutes preclude judicial re- 
view or (2) agency action is by law committed to 
agency discretion. 


RIGHTS OF REVIEW 


(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved 
by such action within the meaning of any relevant stat- 
ute, shall be entitled to judicial review thereof. 


ForM AND VENUE OF PROCEEDINGS 


(b) The form of proceeding for judicial review shall 
be any special statutory review proceeding relevant 
to the subject matter in any court specified by statute 
or, in the absence or inadequacy thereof, any applicable 
form of legal action (including actions for declaratory 
judgments or writs of prohibitory or mandatory in- 
junction or habeas corpus) in any court of competent 
jurisdiction. Agency action shall be subject to judi- 
cial review in civil or criminal proceedings for judicial 
enforcement except to the extent that prior, adequate, 
and exclusive opportunity for such review is provided 
by law. 

Acts REVIEWABLE 


(c) Every agency action made reviewable by stat- 
ute and every final agency action for which there is 
no other adequate remedy in any court shall be sub- 
ject to judicial review * ° ~ 
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STATEMENT OF POINTS 


I. The district court had jurisdiction to determine the 
merits of PFEL’s complaint. 


II. The Board erred in extending to Matson the pro- 
tection of an ‘‘exclusively’’ domestic operator under sec- 
tion 805(a) of the Merchant Marine Act, 1936. 


Ill. The Board misconstrued section 805(a) of the Mer- 
chant Marine Act, 1936 in concluding that the grant of 
PFEL’s application would result in ‘‘unfair competition”? 
to Matson. 


IV. The Board erred in finding that PFEL ‘would seri- 
ously jeopardize Matson’s vessel replacement program.”’ 


V. The Board erred in failing to make adequate findings 
in respect of whether the grant of PFEL’s application 
would be ‘‘prejudicial to the objects and policy’ of the 
Act. 


VI. The Board erred in arbitrarily rejecting without 
reasons the material findings and recommendation of the 
Examiner. 


SUMMARY OF ARGUMENT 


I. The district court had jurisdiction to hear and determine 
the issues raised by PFEL’s complaint. It is assumed that 
the district court resolved the jurisdictional issue in favor 
of the plaintiffs (appellants in the instant appeal), but in 
the absence of any findings or opinion by the court appel- 
lants must assume that the defendants (appellees in the 
instant appeal) will dispute in the instant appeal the jur- 
isdiction of the district court. 

The very nature of the Board’s determination in respect 
of PFEL’s application for ‘‘written permission’? under 
section 805(a) points to the right of judicial review. Clear 
precedent for such a right existed before the Administra- 
tive Procedure Act, and clearly the Board’s determination 
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is reviewable under that Act. The legislative history of 
the Merchant Marine Act, 1936, both prior to the Act and 
subsequent thereto, clearly establishes the judicial review- 
ability of the determinations by the Board under section 
805 (a). 


Il. The Board erred in extending to Matson the protection 
of an “exclusively” domestic operator under section 805(a). 
The protection afforded by section 805(a) for a domestic 
carrier is not available to Matson because Matson, as well 
as PFEL, is a subsidized operator through its wholly- 
owned subsidiary, Oceanic. Never in the history of the 
administration of the Merchant Marine Act, 1936, has the 
special protection of section 805(a) been extended to a 
carrier which itself is a subsidized operator. The legisla- 
tive history of section 805(a), as well as the clear pro- 
visions of this section, clearly and undisputably establish 
that the Congress never intended that a subsidized op- 
erator should be permitted to utilize the protection afforded 


by section 805(a) to foreclose competition from another 
subsidized operator. 


III. The Board misconstrued section 805(a) in concluding 
that the grant of PFEL’s application would result in “unfair 
competition” to Matson. The United States and PFEL con- 
tended that the Board applied a public convenience and 
necessity standard in denying PFEL’s application for 
‘cwritten permission’? under section 805(a), instead of the 
standard of unfair competition. Thus, the Board held 
that Matson is ‘‘fundamentally entitled’’ to foreclose the 
competition of a subsidized carrier in the Pacific Coast/ 
Hawaii trade solely upon a showing that Matson needs 
and has the capacity to carry cargo offered in this trade. 
Since some diversion of traffic is inevitable whenever @ 
competitor enters a trade, the sole fact that the diversion 
in a particular case is caused by a subsidized carrier cannot 
alone make such diversion ‘‘unfair’’; otherwise, every ap- 
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plication by a subsidized carrier to enier domestic opera- 
tions would result in ‘‘unfair competition.’? The Board’s 
misconstruction of section 805(a) is the most fundamen- 
tal of all the errors involved in the Board’s determination 
that the grant of PFEL’s application would result in ‘‘un- 
fair competition’’ to Matson. 


IV. The Board erred in finding that PFEL “would seriously 
jeopardize Matson’s vessel replacement program.” This was 
the primary reason stated by the Board for rejecting 
PFEL’s application, and it has no basis in the record. It 
is clear from the record that Matson has no vessel replace- 
ment program, and there is a total absence of evidence to 
support the Board’s finding that this program would re- 
quire an investment of at least 100 million dollars. Even 
if there were evidence that Matson had a vessel replace- 
ment program, it is clear from the record that PFEL’s 
competition with Matson in the Pacific Coast/Hawaii trade 
would have no material bearing on such a program, much 
less jeopardize it. 


V. The Board erred in failing to make adequate findings in 
respect of whether the grant of PFEL’S application “would be 
prejudicial to the objects and policy” of the Act. The Board 
made not even a pretense of making findings in respect 
of whether the grant of PFEL’s application ‘‘would be 
prejudicial to the objects and policy’’ of the Act. It ap- 
pears that the Board simply concluded that if the grant of 
a section 805(a) application would result in ‘‘unfair com- 
petition”? (and PFEL disputes that the grant of its appli- 
cation would have this result), such competition also 
‘“‘would be prejudicial to the objects and policy’’ of the 
Act. The Board did not state what objects and policy of 
the Act would be prejudiced, or in what respects they 
would be prejudiced; nor did the Board in any respect 
indicate that it recognized that the grant of PFEL’s ap- 
plication would serve the public interest by providing the 





first breach in the practically complete monopoly of the 
Pacific Coast/Hawaii trade that Matson has maintained 
for three-quarters of a century. PFEL joins with the 
United States in contending that the Board’s failure to 
make adequate findings in respect of the ‘‘objects and 
policy’’ of the Act requires that the Board’s determination 
be remanded. 


VI. The Board erred in arbitrarily rejecting without reasons 
the material findings and recommendation of the Examiner. 
The Board is required to consider and weigh the material 
findings of the Examiner. It did neither, and rejected 
completely and without discrimination the Examiner’s ma- 
terial findings. The Board is also required to give rea- 
sons for rejecting the Examiner’s findings; instead, the 
Board rejected the Examiner’s material findings with an 
indifference and disregard of its responsibility under sec- 
tion 805(a) that make a sham of the ‘‘hearing”’ that the 
Board is required to give under this section. 


ARGUMENT 


L THE DISTRICT COURT HAD JURISDICTION TO HEAR AND 
DETERMINE THE ISSUES RAISED BY PFEL’S COMPLAINT. 


A. The Very Nature of the Board's Determination Points to 
Judicial Review. 


The defendants advanced a welter of jurisdictional argu- 
ments in their motion for dismissal, and it is not clear to 
what extent, if any, these arguments, which apparently 
were not accepted by the district court, will be advanced 
here.® 

It is clear, however, that section 805(a) is one of the 
few sections of the Merchant Marine Act, 1936, dealing 
with conflicting private, as distinguished from public, in- 
terests, and provides for formal quasi-judicial determina- 
tions upon the record of a hearing. This section of the 


6It is assumed that the district court would not have ruled on the merits 
of defendants’ (appellees herein) motions without having first resolved the 
jorisdictional issue in favor of the plaintiffs (appellants herein). 
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Act provides for the filing of an application, the interven- 
tion of interested parties as a matter of right and in man- 
datory terms directs that the agency “shall give a hearing 
to the applicant and the intervenors’’ (emphasis added). 

Section 805(a) is thus comparable in its essential ele- 
ments to the provisions of the Railway Labor Act, in re- 
spect of which the Supreme Court stated in Shields v. 
Utah Idaho Central R. Co., 305 U. 8. 177, 182 (1938) as 
follows: 


The language of the provision points to definitive ac- 
tion. The Commission is to ‘‘determine.’”’ The Com- 
mission must determine ‘‘after hearing.”’ The re- 
quirement of a ‘‘hearing’’ has obvious reference ‘‘to 
the tradition of judicial proceedings in which evidence 
is received and weighed by the trier of the facts.” The 
‘chearing’’ is ‘‘the hearing of evidence and argument.’’ 
Morgan v. United States, 298 U. S. 468, 480, 80 L. ed. 
1288, 1294, 56 S. Ct. 906. And the manifest purpose 
in requiring a hearing is to comply with the require- 
ments of due process upon which the parties affected 
by the determination of an administrative body are 
entitled to insist. Interstate Commerce Commission 
vy. Louisville & N. R. Co., 227 U. S. 88, 91, 57 L. ed. 
431, 433, 33 S. Ct. 185. The Commission is not only 
authorized but “‘directed”’ to give the hearing and 
make the determination when requested (emphasis 
added). 


The Supreme Court concluded in the Shields case as fol- 
lows: 


We cannot think that a determination so prescribed 
and safeguarded was intended to have no legal effect. 
On the contrary, in view of the nature and purpose of 
the proceeding, we must regard the determination as 
binding on both the carrier and the Mediation Board. 
The latter having obtained the determination could 
not ignore it; neither could the carrier [page 182] 
°*** The nature of the determination pots to the 
propriety of judicial review [page 183] (emphasis 
added). 
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B. The Board’s Determination Is Reviewable Under Pre- 
Administrative Procedure Act Law. 


Even prior to the Administrative Procedure Act, it was 
well established that agency action was judicially review- 
able in the absence of clear evidence of Congressional in- 
tention to withhold review. School of Magnetic Healing v. 
McAnnulty, 187 U. S. 94 (1902); Gegiow v. Uhl, 239 U. S. 
3 (1915) ; Dismuke v. United States, 297 U. S. 167 (1936) ; 
St. Joseph Stockyards v. United States, 298 U.S. 38 (1936) ; 
Utah Fuel Co. v. National Bituminous Coal Comm’n., 306 
U. S. 56 (1939); Stark v. Wickard, 321 U. S. 288 (1944). 
As Mr. Justice Brandeis stated in his concurring opinion 
in the St. Joseph Stockyards case, supra, page 84, ‘‘the 
supremacy of law demands that there shall be an oppor- 
tunity to have some court decide whether an erroneous 
rule of law was applied.’’ 

Any possible doubt that hearings and determinations 
such as those required by section 805(a), Merchant Ma- 
rine Act, 1936 are judicially reviewable was clearly re- 
solved in the Stark case, supra, in which it was held 
that the petitioners had the right of review of action 
by the Secretary of Agriculture under the Agricultural 
Marketing Agreement Act notwithstanding that the Act 
made no specific provision therefor. Subsequently, the 
Supreme Court not only reaffirmed its holding in the Stark 
case,” but also indicated that the scope of reviewability of 
administrative action, whatever it was prior to the Ad- 
ministrative Procedure Act, has been expanded.® 


? Harmon v. Brucker, 355 U.S. 579 (1958) ; Estep v. United States, 327 U.S. 
114 (1946); Federal Reserve System v. Agnew, 329 U.S. 441 (1947); United 
States v. Interstate Commerce Commission, 337 U.S. 426 (1949). 


8 Heikkila v. Barber, 345 U.S. 299 (1953); Shaughnessy v. Pedreiro, 349 
U.S. 48 (1955); Brownell v. Tom We Shung, 352 U.S. 182 (1956). And see 
Kansas City Power & Light Co. v. McKay, 96 U.S. App. D.C. 273, 225 F. 2d 
924, 933, certiorari denied 350 U.S. 884 (1955). 





15 


C. The Board’s Determination Is Clearly Reviewable Under 
the Administrative Procedure Act. 


Section 10 of the Administrative Procedure Act makes 
‘“‘Every agency action * * * subject to judicial review’’ 
except so far as ‘‘(1) statutes preclude judicial review or 
(2) agency action is by law committed to agency discre- 
tion.”? The Board’s action in this case under section 
805(a) does not fall within either of these exceptions. 

No provision of the Merchant Marine Act, 1936 or of 
any other act precludes judicial review of orders issued 
by the Board under section 805(a), or commits determina- 
tions thereunder solely to agency discretion. Moreover, 
section 805(a) contains no provision placing exclusive jur- 
isdiction in the Board for determinations thereunder, no 
provision for the finality of Board determinations and no 
provision for discretionary action. The fact that sec- 
tion 805(a) places no discretion in the Board as to whether 
to hold a hearing or as to the type of hearing is alone 
pursuasive that Congress did not intend to commit the 
Board’s determinations under this section solely to the 
discretion of the Board. 

There is additional evidence of judicial reviewability of 
Board determinations under section 805(a) of the Mer- 
chant Marine Act, 1936. In section 608 of the Act, which 
is applicable where an operating-differential subsidy con- 
tractor is in receivership or bankruptcy, Congress specif- 
ically vested the Maritime Administration with ‘‘exclusive 
jurisdiction to determine the purposes for which any pay- 
ments made by it under such contract shall be expended.’’ 
The inclusion of a provision precluding judicial review in 
section 608 and the failure to make such provision in sec- 
tion 805(a) is evidence that Congress did not intend to 
preclude judicial review under section 805(a). 

Moreover, under sections 501(c), 507, 607(d), 607(e), 
708 and 804 of the Act, Congress made express provisions 
for determinations in the agencies’ ‘‘discretion.’’ Section 
802 of the Act specifically provides that determinations un- 
der that section ‘‘shall be final’? See also sections 801 
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and 803. All of these sections contain ‘‘discretionary”’ 
language; and none provides for a hearing, as in section 
805(a). The striking contrast between section 805(a) and 
the other sections of the Act referred to herein clearly in- 
dicate that Congress had no intention to exclude judicial 
review in respect of determinations made by the Board 
under section 805(a). 

This Court has emphatically reaffirmed the principle of 
judicial review as provided for in the Administrative Pro- 
cedure Act as follows: 


Legislative intent to forbid judicial review must be, 
if not specific in terms, at least clear, convincing, and 
unmistakable under this bill. The mere fact that 
Congress has not expressly provided for judicial re- 
view would be completely immaterial. (Citing Senate 
Document 248, at pages 368, 384). Aar Line Dispatchers 
‘Ass’n v. National Mediation Board, 89 U. S. App. 
D. C. 153, 189 F. 2d 685, 689, certiorari denied 342 
U. S. 849 (1951). 


D. The Legislative History of the Merchant Marine Act, 1936 
Also Supports Judicial Reviewability of the Board’s De- 
termination. 


The legislative history of the Merchant Marine Act, 1936 
affirmatively establishes that Congress contemplated and 
intended that parties should have judicial review of deter- 
minations under the Act, at least within the limits here 
sought by PFEL. Particularly significant is that portion 
of the legislative history which deals with periodic agency 
review and readjustment of subsidy payments (present 
section 606 of the Act). Section 507 of the original bill 
(S. 2582, 74th Cong., 1st sess. (1935)) provided for such 
review and readjustment, and proposed a detailed proce- 
dure for judicial review of any agency determinations in 
connection therewith. The United States Shipping Board 
Bureau, predecessor of the Maritime Commission, through 
its Director, Mr. Peacock, objected to the proposal as 
drafted as a ‘‘rather cumbersome procedure’’ and recom- 
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mended that it be omitted in its entirety, a recommenda- 
tion ultimately accepted. 

The Shipping Board Bureau urged that the new agency 
be permitted the ‘‘fullest exercise of discretion’? but at 
the same time stated that even if the proposal were omitted, 
as it recommended, ‘‘if there is any gross abuse of discre- 
tion by the authorities administering this subsidy, the 
regular processes of law would ordinarily afford a suf- 
ficient protection’’ (emphasis added).? Mr. Peacock’s tes- 
timony before both the Senate and the House Committees 
reflects the clear understanding that even without express 
provision for judicial review, and even as to such matters 
as the determination of the amount of subsidy payments, 
which by their nature are fraught with broad policy im- 
plications and involve an unusual degree of agency ‘‘exper- 
tise,’ an interested party would have a right of judicial 
review to correct ‘‘abuse of diseretion.’? Statements by 
the Chairman of the Senate Committee, who referred to 
‘that good old American right of appeal,’’ confirm and 
emphasize Mr. Peacock’s understanding.” 

Subsequently in the 1935 hearings, a mernber of the 
House Committee on Merchant Marine and Fisheries 


9 Hearings before the Senate Committee on Commerce on 8. 2582, 74th 
Cong., 1st sess. (1935), pages 21, 100-101. The following appears at page 21: 


Mr. Peacock. We have suggested that if there is any gross abuse of 
discretion by the authorities administering this subsidy, the regular 
processes of law would ordinarily afford a sufficient protection. 


* -_ * * 


Tre CHAIRMAN. Mr. Peacock, what the committee had in mind in 
inserting this language was to provide for that good old American right 
of appeal. Do you question the propriety of having such appeal? 

Mr. Peacock. Not at all. 

Tur CHAIRMAN. But your question is to the form in which it is pro- 
vided here? 

Mr. Peacock. That is the only objection—to the form, Having prac- 
ticed law in Washington in Government matters for 15 years myself, I 
feel that the regular legal processes offer practically all that is needed 
here. 


See also hearings before the House Committee on Merchant Marine and 
Fisheries on H.R. 7521, 74th Cong., 1st sess. (1935), pages 383-384. 


10 See note 9, supra; also note 12, infra, 
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briefly questioned the advisability of permitting judicial 
review with respect to subsidy adjustments,” but there 
is no indication of any decision by that committee or by 
Congress to preclude review even in that instance, much 
less of any intention to preclude review generally. On the 
contrary, while there was a difference of opinion during 
the Senate Committee hearings in 1936 as to the scope of 
judicial review with respect to subsidy adjustments, even 
the more restricted view would have permitted appeal to 
the courts in the event of ‘‘gross abuse of discretion.’’ * 
Thus, the legislative history prior to passage of the 1936 
Act compels the conclusion that judicial review is available 
here in respect of Board determinations under section 
805(a) of the Act. 


E. The Post-enactment Legislative History of the Merchant 
Marine Act, 1936 Further Supports Judicial Reviewability 
of the Board’s Determination. 


Tt is clear that the Board’s predecessor agency, the 
Maritime Commission, never considered its actions to be 
immune from judicial review.* The attitude and under- 


11 Hearings before House Committee on Merchant Marine and Fisheries on 
LR. 7521, 74th Cong., 1st sess. (1935), pages 701-702. 


12 Hearings before the Senate Committce on Commerce on S. 3500, 74th 
Cong., 2d sess. (1936), pages 115-117. At one point the Senate Committee 
Chairman challenged a witness advocating the narrower review, as follows: 


THe CHAIRMAN. Just a moment on that matter. With our view of 
American government, is there any reason why an operator who felt that 
he had not had a fair deal and that the decision was not sufficient to 
give him parity, is there anything abusive in our opposition [sic] to our 
recognized system in America that he shall have an appeal to the courts? 
(page 116). 


13 A Maritime Commission witness testifying before a subcommittee of the 
Judiciary Committee in March, 1949 testified that ‘‘we have never taken the 
position that any of our orders are not reviewable. We advocate judicial 
review of our orders.’’ Hearings before Subcommittees Nos. 3 and 4 of the 
Committee on the Judiciary, House of Representatives, on H.R. 1468, H.R. 
1470 and H.R. 2271, 80th Cong., and before Subcommittee No. 2 on H.R. 2915 
and H.R. 2916, 81st Cong. (‘*Providing for the Review of Orders of Certain 
Agencies, etc.’”), page 137. 
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standing of the Maritime Commission are sharply in con- 
trast with those of its successor, the Board, which seeks 
to escape review of action so clearly unlawful that the 
Department of Justice considers it indefensible and has 
affirmatively urged its reversal in the instant appeal. 
Further evidence of judicial reviewability is contained 
in statements submitted by Senator Magnuson, now Chair- 
man of the Committee on Interstate and Foreign Com- 
merce, at 96 Cong. Rec. 7316 and again at page 7410, dur- 
ing Senate consideration of Reorganization Plan No. 21 
of 1950, following hearings and various exchanges of cor- 
respondence between Senator Magnuson and administra- 
tive officials as to the effect of the Reorganization Plan. 
Senator Magnuson prefaced his comments as follows: 


I support the plan with the following understand- 
ing of its legal significance. I believe it is desirable 
to set forth for the record this understanding in order 
that the record may clear up any ambiguities or mis- 
understandings as to the legal consequences which 
will follow adoption of the plan. 


He then continued, referring specifically to the policy- 
making authority given the Secretary of Commerce over 
the Maritime Administration, and stated as follows: 


The general policy guidance does not give the Sec- 
retary the power to limit, alter, modify, or review the 
actions of the Board, and the Board’s determinations 
with respect to grants of operating subsidy under 
Title VI of the 1936 act, are final and conclusive, sub- 
ject only to the possibility of judicial review (em- 
phasis added). 


The Board has itself referred to these statements by 
Senator Magnuson as authoritative interpretations, in the 
States Marine case,“ to support its conclusion that hear- 
ings under the Act are ‘‘quasi-judicial and subject to the 


14 States Marine Corp.—Subsidy, Tri-Continent Service, 5 F.M.B. 60, 64 
(1956) (as to section 605(c)). 
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APA.’”? Senator Magnuson’s statements again confirm 
that there is no blanket immunity from review under the 
Act, even as to subsidy matters under Title VI of the Act. 
Also bearing on this point are the views expressed by the 
Chairman of the Senate Committee on Expenditures in the 
Executive Department, Senator McClelland, who presided 
over the hearings on Reorganization Plan No. 21." Chair- 
man McClelland referred to the possibility of ‘‘consider- 
able litigation, appeals from the Board in different cases,’’ 
in connection with matters arising under the Act. The 
witness, Mr. Lawton, Director of the Bureau of the Budget, 
reassured the Chairman that the particular problem then 
under discussion was not a major one, but the exchange 
assumes that in an appropriate instance parties would 
have a right of judicial review. 

Mr. Morse, Chairman of the Board and Maritime Ad- 
ministrator, has also declared to Congress not only that 
statutory hearings under the Merchant Marine Act, 1936 
are subject to the Administrative Procedure Act, but that 
parties thereto ‘‘have the right of review’? as provided in 
the latter Act. These statements were made in connection 
with proposals to amend section 301(a) of the Merchant 
Marine Act, 1936, which provides for hearings to deter- 
mine minimum manning and wage scales and working 
conditions of officers and crews on vessels for which op- 
erating-differential subsidy is paid. It was proposed ** 
to amend section 301(a) of the Act to authorize determi- 
nation of maximum as well as minimum scales, etc. Chair- 
man Morse and Mr. Thomas Lisi, Office of the General 
Counsel of the Maritime Administration, who testified upon 
the bill, were specifically asked as to the availability of 
the review provisions of the Administrative Procedure 


15 Hearings before the Senate Committee on Expenditures in the Executive 
Departments on S, Res. 265, ‘‘Reorganization Plan No. 21 of 1950,’’ Sist 
Cong., 2d sess. (1950), pages 31-32. 


16 H.R, 5734, 84th Cong., Ist sess. (1955). 
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Act. The following discussion appears in the hearings on 
H. R. 5734: 7 


Mr. Tumvutry [Committee Member]. What provi- 
sions for review are there either in the present legis- 
lation or proposed legislation should the Board make 
a decision adverse, say, to unions? Is there any pro- 
vision for review? 

Mr. Morse. In the proposed legislation there is. 

Mr. Tumutty. Suppose they come in and are heard 
and the Board says ‘‘No.’? Where do they go next, 
if any place? 

; Mr. Morse. There is provision in the proposed legis- 
ation. 

Mr. Tumvuury. The right to be heard is one thing 
and the right to review the hearings is another thing. 

Mr. Casey [Chief Counsel of the Committee]. Is this 
not subject to the Administrative Procedures Act, this 
kind of a hearing? 

Mr. Morse. I am sure it wouid be. 

Mr. Casey. In other words, all the safeguards and 
provisions for review that are im the Administrative 
Procedures Act would be applicable to this kind of 
hearing? (emphasis added). 

Mr. List. I should think so. 

Mr. Tumvuttry. Therefore, under the act proposed 
by the chairman, the unions would have a right to be 
heard on the proposed maximum and also to have re- 
view under the Administrative Procedures Act? 

Mr. Morse. All parties would have the right of re- 
view (emphasis added). 


While the attention of Chairman Morse was first drawn 
to the proposed amendment to section 301(a) rather than 
to section 301(a) of the Act, neither section 301 of the 
Act nor the proposed amendment made any provision 
whatever for judicial review. Nevertheless, Mr. Morse 
admitted that ‘‘All parties would have the right of re- 
view.’? The unions and other interested parties being en- 


17 Hearings before the House Committee on Merchant Marine and Fisheries, 
84th Cong., 1st sess. (1955), on H.R. 5734 (‘‘Labor-Management Problems of 
the American Merchant Marine’’), page 34. 
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titled to judicial review under section 301, there is no con- 
ceivable justification for denying PFEL the right of re- 
view under section 805(a). Again the Chairman’s presen- 
tation to Congress should be contrasted with the position 
stated in the Board’s behalf by Board attorneys in this 


proceeding.”*® 


IL THE BOARD ERRED IN EXTENDING TO MATSON THE PROTECTION OF AN 

“EXCLUSIVELY” DOMESTIC OPERATOR UNDER SECTION 805(q). 

A. Matson’s Operations are Subsidized. 

PFEL submits that Matson is not ‘‘operating exclu- 
sively in the coastwise or intercoastal service,’’ and that 
Matson is therefore not entitled to the special protection of 
section 805(a). The underlying facts are not in dispute. 
Matson itself owns and operates a subsidized service in the 
foreign trade of the United States. Matson is the sole 
owner of Oceanic, which since 1937 has held various oper- 
ating-differential subsidy contracts with the Board (J.A. 
(14,007) 497-505), providing for the operation of vessels 
under subsidy on Trade Route 27 between the Pacific Coast 
and Australia/New Zealand (J.A. (14,007) 9-10).?® Oceanic 
has no management and no operating organization in the 
United States that is independent of the management and 
operating organization of Matson. As the Board found: 


_. . Matson and Oceanic have identical officers, direc- 
tors, management, and freight traffic staffs in the 
United States (except for a freight traffic manager, his 
assistant, and a stenographer employed solely by Oce- 


18 The Board’s position is the more amazing in view of Rule 17 (‘‘ Judicial 
Review’’) of its own rules which applies to proceedings under the Merchant 
Marine Act, 1936, as well as under the other acts administered by the Board. 
Rule 17(a) provides: 


“‘ Appeal from initial decision necessary before judicial review. Any 
party not satisfied with the initial decision of a hearing officer shall 
appeal same to the Board, by filing exceptions thereto, before such deci- 
sion may be regarded as final for the purpose of judicial review * * * ’’ 


19 The Board’s report describing Oceanic’s service as ‘‘substantial’’ (J.A. 
(14,007) 10). 
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anic in its San Francisco office), and have common 
offices, agents, and terminals (J.A. (14,007) 10). 


Since the inception of Oceanic’s subsidized operations 
under the Merchant Marine Act, 1936, Matson and its sub- 
sidiary, Oceanic, have had a ‘‘managing agency agreement”’ 
(J.A. (14,007) 502-505, 542), which provides that ‘Oceanic 
appoints Matson as its managing agent and not as an 
independent contractor to manage and conduct the vessels 
and steamship business of Oceanic in the same manner as 
though owned by Matson’’ (emphasis added). 

Matson maintains, equips, victuals, supplies and operates 
Oceanic’s vessels, collects all moneys due to Oceanic, con- 
ducts Oceanic’s financial affairs and keeps its books, pro- 
cures the masters of its vessels, makes available the neces- 
sary officers and crew, issues Oceanic’s shipping documents, 
solicits traffic, represents Oceanic at steamship conference 
meetings and in all other respects operates Oceanic’s busi- 
ness. Thus, Matson not only owns but operates Oceanic’s 
subsidized service and otherwise manages its affairs. In- 
deed, Oceanic’s service is even advertised under the name 
‘‘Matson Lines.’’* 

Moreover, under section 608 of the Merchant Marine Act, 
1936, Matson itself is expressly bound by the provisions of 
Oceanic’s subsidy contract and all applicable rules and 
regulations pertaining to subsidized operators, as fully as 
though Matson’s rather than Oceanic’s name appeared in 
the subsidy contract. Section 608 of the Act provides as 
follows: 


No contract executed under this title or any interest 
therein shall be sold, assigned, or transferred, either 
directly or indirectly, or through any reorganization, 
merger, or consolidation, nor shall any agreement or 
arrangement be made by the holder whereby the main- 
tenance, management, or operation of the service, 


20 For example, Exhibit 122, a schedule of sailings, is headed ‘‘ Matson 
Lines, Schedule of Sailings, Matson Navigation Company, The Oceanic Steam- 
ship Company’’ (J.A. (14,007) 541). 
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route, line, vessel, or vessels is to be performed by any 
other person without the written consent of the Com- 
mission. If it consents to such agreement or arrange- 
ment, the agreement or arrangement shall make provi- 
sion whereby the person undertaking such maintenance, 
management, or operation agrees to be bound by all of 
the provisions of the contract and of this Act applicable 
thereto, and the rules and regulations prescribed pur- 
suant to this Act ... (emphasis added). 


—and, in fact, the Matson-Oceanic agreement so provides 
(J.A. (14,007) 502). The Board is fully aware of this rela- 
tionship because, as required by section 608, that agreement 
has been submitted to and formally approved by the Board 
(J.A. (14,007) 506, 543). Thus, there can be no question but 
that Matson itself in fact and under the law is a subsidized 
operator in the foreign trade of the United States. 


B. The Board’s Holding Is Unprecedented and Contrary to Law. 


The Board, nevertheless, held that ‘‘In its service between 
California and Hawaii it [Matson] clearly operates ‘exclu- 
sively’ in the domestic service’’ (J.A. (14,007) 13), and that 
‘‘To that extent Matson is clearly entitled to the protection 
of section 805(a) ...’? (J.-A. (14,007) 14) (emphasis added). 

The Board relied upon American President Lines, Ltd.— 
Subsidy, Route 17, 4 F.M.B.-M.A. 488, 501 (1954), wherein 
the special protection provided by section 805(a) to an 
‘texclusively’’ domestic operator was extended to operators 
who furnished a service exclusively in the domestic inter- 
coastal trade, even though one of them operated a separate 
service in the foreign trade and the other from time to time 
chartered certain vessels for foreign trade operation. But 
neither the American President Lines case nor any other 
prior decision affords a precedent for the Board’s action 
here because, unlike Matson, no operator protected in any 
prior case operated a subsidized service or had any affilia- 
tion whatever with a subsidized operator. Never before 
the administration of the Merchant Marine Act, 1936, has 
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the special protection of section 805(a) been extended to a 
carrier which itself is a subsidized operator. 

The Board has disregarded the single most significant 
fact under section 805(a)—the jurisdictional fact of receipt 
of subsidy. If a carrier has no subsidized affiliations and 
has an exclusively domestic service, it is not subject to regu- 
lation under section 805(a) and it is entitled to its special 
protection. Conversely, if a carrier receives subsidy, oper- 
ates a subsidized service, or has subsidized affiliations, it 
becomes by that fact alone subject to regulation under 
section 805(a), and not entitled to its special protection. 

By limiting the prohibition of section 805(a) to subsi- 
dized carriers, Congress deliberately declined to provide 
any protection whatever to unsubsidized carriers from com- 
petition by other unsubsidized earriers. It is unthinkable 
that Congress at the same time could have intended to 
extend the special protection of section 805(a) to one sub- 
sidized company against the competition of another sub- 
sidized company. In granting Matson the special protec- 
tion of section 805(a), the Board has perverted both the 
language and intent of this section, and its action is legally 
indefensible. 

This conclusion is re-enforced by the legislative history 
of section 805(a). As the Supreme Court very recently 
stated, the meaning ascribed to the words of a regulatory 
statute must ‘‘take their gloss from the abuses specifically 
proscribed”’ thereby. Federal Maritime Board v. Isbrandt- 
sen Company, 356 U.S. 481, 495 (1958). Prior to 1936, the 
Postmaster General, and a special Senate Committee 
headed by Senator Black, separately investigated and re- 
ported upon various practices and abuses under the then 
existing ocean mail subsidy system. The Postmaster Gen- 
eral reported that subsidized companies ‘‘have also formed 
corporations to operate intercoastal and coastwise vessels 
in competition with nonsubsidized American lines, contrary 
to the spirit of the law...’”” This of course is precisely 


21H, Doc. 118, 74th Cong., Ist sess. (1935), page 11. 





what Matson and Oceanic have done, except that Matson 
has virtually no competition in the Hawaii trade. 

The Black Committee found similar abuses and recom- 
mended unconditionally that ‘‘no operating subsidy should 
be paid to a shipping operator whose business or interests 
are in the protected coastwise or intercoastal . . . trades 

..”?22 The bill, as enacted, contained only a conditional 
prohibition, but the scope of that prohibition is unchanged. 
It was still intended to restrict, not to protect, companies 
such as Matson. It may be noted that the principal industry 
support for proposals limiting subsidized lines’ partici- 
pation in domestic trades came from officials of the A. H. 
Bull Steamship Company and Luckenbach Steamship Com- 
pany, Inc., both of which were domestic operators and 
neither of which had received subsidy or had any affiliation 
with companies receiving subsidy. No Matson official 
appeared in support of the proposed section 805(a) in any 
of the hearings in 1935 and 1936 preceding its adoption, 
because Matson full well understood that that section was 
not for its protection. 

Prior to the Board’s holding in this case, there had been 
a consistent distinction between subsidized companies and 
their affiliates, on the one hand, and ‘‘exclusively’’ domestic 
operators on the other. This distinction is manifest on the 
face of section 805(a), which refers separately (1) to sub- 
sidy contractors, their holding companies, subsidiaries, af- 
filiates, associates, officers, directors, and agents and (2) to 
persons, firms or corporations ‘‘operating exclusively in 
the coastwise or intercoastal service.’’ Only carriers in the 
former group are required to obtain the Board’s permission 
for domestic operations—and only carriers in the latter 
group are entitled to the special protection of section 
805 (a). 

22. Rept. 898, 74th Cong., Ist sess. (1935), pages 42-43; see also 
pages 14-15. 


23 Hearings on H.R. 7521, 74th Cong., 1st sess. (1935) pages 616-626, 676- 
679; hearings on S. 2582, 74th Cong., Ist sess. (1935), pages 228-229, 562-563. 





27 


A similar distinction was employed by the Senate Com- 
merce Committee in its report following hearings on §.3500 
(74th Cong., 2d sess.), which contained provisions materi- 
ally the same as section 805(a) of the final Act. The Senate 
Committee stated: 


Ownership of any interest whatever in the coastwise 
business is prohibited, except that the Authority after 
public hearing, if it finds that the public interest and 
convenience so require, may grant permission to en- 
gage in the coastwise trade, if it does not cause unfair 
competition to any person operating exclusively in the 
coastwise or intercoastal service (emphasis added).”* 


Thus, that Committee also distinguished between companies 
such as Matson, which have interests both ‘‘in the coastwise 
business’’ and in subsidized foreign operations, on the one 
hand, and ‘‘persons operating exclusively in the coastwise 
or intercoastal service,’’ on the other. 

In the years immediately following the passage of the 
Merchant Marine Act, 1936, the Maritime Commission, the 
agency charged with the administration of the Act, similarly 
stated in a memorandum to the House Committee on Mer- 
chant Marine and Fisheries as follows: 


The present section [805(a)] has a dual purpose: 


(1) To prevent ‘‘diversion”’ or ‘‘piping’’ of subsidy 
money or subsidized property into related domestic- 
trade companies; and 


(2) To accord purely domestic-trade operators pro- 
tection against any ‘‘unfair’’ competition which might 
arise by reason of the subsidy system (emphasis 
added).** 


Thus, the Maritime Commission also distinguished between 


<<related domestic-trade companies,’’ as Matson clearly is, 


249, Rept. 1721, 74th Cong., 2d sess. (1936), page 19. 


25 Committee Hearings on H.R. 5130, 76th Cong., 1st sess. (1939), Part II, 
page 199. 
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and ‘‘purely [i.e., exclusively] domestic-trade operators,’’ 
as Matson is not (emphasis added). Unquestionably, the 
Congress intended to protect the latter group from unfair 
competition by the former, not to protect carriers in the 
former group from the competition of each other. 

The Board itself has stated in American President Lines, 
Ltd.—Unsubsidized Operation, Route 17, 3 F.M.B.-M.A. 
457, 470, as follows: 


In adopting the Merchant Marine Act, 1936, Con- 
gress manifested a special concern for the protection 
of coastwise and intercoastal operators, who are not 
eligible for subsidy, against the competition of subst- 
dized lines (secs. 506, 605(a), 805(a)) (emphasis 
added). 


But Matson does not qualify as an operator ‘‘not eligible 
for subsidy”’ since it already has a subsidy, in the same 
sense as does PFEL. The only difference, which has not 
the slightest materiality for regulatory purposes, is that 
for Matson’s own internal reasons it has elected to place its 
subsidized operations in the name of a corporate subsidiary, 
which in fact is simply a corporate instrumentality of Mat- 
son. PFEL’S competition—with unsubsidized vessels—is 
no more or less the ‘‘competition of subsidized lines’’ than 
is Matson’s. The necessary conclusion is that Matson is not 
‘‘operating exclusively in the coastwise or intercoastal 
service’? within the language or intendment of section 
805(a), and that it therefore is not entitled to the protection 
of an ‘‘exclusively’’ domestic operator. 

The result that the Board has thus reached, while stating 
its desire to find a realistic interpretation of section 805(a), 
is astonishing—all the more so considering that the carrier 
benefiting from this unprecedented ruling is one of the 
strongest and certainly the most nearly perfect monopoly 
in the field of maritime transportation. Matson’s monopoly 
extends to passenger and freight transportation between 
all three coasts of the United States and Hawaii. It is insep- 
arably interlocked with four of the “‘Big Five’’ in Hawaii, 
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and with the principal two industries in Hawaii (sugar and 
pineapple), and enjoys, through its passenger ships and 
hotels, a substantial share of the tourist business in the 
Islands, which is probably the third largest industry. 

Matson’s monopoly is vertical, horizontal, and integrated, 
and strengthened and maintained by a geographical isola- 
tion unique in the national economy. The Department of 
Justice urged in the prior proceeding in this Court (Case 
No. 14,007), before it was there dismissed on jurisdictional 
grounds, that the granting of PFEL’s application would 
help to break Matson’s ‘<stranglehold’’ on this trade (brief 
of respondent United States, page 15). Manifestly, the 
Board’s interpretation of the words “operating exclu- 
sively’? in section 805(a), to the extent that it protects 
Matson, a subsidized operator, is not only not warranted as 
a matter of law, but is wholly unrealistic. 


C. Even Matson’s California/Hawaii Operations Are Not “Exclu- 
sively” Domestic. 

Contrary to the Board’s holding, even Matson’s Cali- 
fornia/Hawaii operations are not ‘cexclusively’’ in the 
domestic trade. In Oceanic S. S. Co—Subsidy, Route 27, 
3 U.S.M.C. 309, Oceanic applied for and received permission 
under section 805(a) for its subsidized vessels operating in 
the foreign trade also to carry domestic cargo between the 
Pacific Coast, including California, and Hawaii, as part of 
their subsidized voyages. On September 14, 1951, the Board 
renewed its permission for Oceanic ‘‘to engage in the do- 
mestic service between the United States and the Hawaiian 
Islands’? (J.A. (14,007) 485, 487). 

On January 25, 1956, the Board authorized the continu- 
ance of permission for Oceanic’s subsidized cargo vessels 
to carry domestic Hawaii cargo, and granted permission 
for Oceanic’s combination cargo-passenger ships also to 
operate in the domestic Hawaii trade. (J.A. (14,007) 579). 
The Board’s brief in the prior proceeding in this Court 
(Case No. 14,007) admitted (page 52, note 57) that ‘‘Oceanic 
operates in the Hawaii trade...” and that it has continu- 
uously so operated ‘‘since long prior to the 1936 Act.’’ 
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under section 805(a) for its subsidized vessels operating in 
the foreign trade also to carry domestic cargo between the 
Pacific Coast, including California, and Hawaii, as part of 
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Thus, the fact is that not only do Oceanic’s vessels oper- 
ate in the California/Hawaii trade as part of their subsi- 
dized foreign voyage, but they do so with the Board’s per- 
mission. As those vessels are both owned by Matson, 
through its subsidiary, and in fact operated by Matson, 
Matson’s California/Hawaii operations clearly are not 
‘cexclusively’’ domestic. No mention of this fact appears 
in the Board’s report. PFEL submits it conclusively 
proves the error of the Board’s holding. 


fl. THE BOARD MISCONSTRUED SECTION 80S(a) IN CONCLUDING THAT THE 
GRANT OF PFEL’S APPLICATION WOULD RESULT IN “UNFAIR COMPETI- 
TION” TO MATSON. 


As the United States pointed out in the prior proceeding 
in this Court, the rationale of the Board’s holding that 
granting PFEL’s application would result in ‘‘unfair 
competition’? to Matson under section 805(a) of the Mer- 
chant Marine Act, 1936, was the application by the Board 
of its ‘‘principles previously announced’’ that ‘‘a subsi- 


dized operator should not be permitted to deprive regular 
domestic carriers of cargoes which they need, have the 
capacity to carry, and to which they are fundamentally 
entitled’? (brief of respondent United States in Case No. 
14,007, page 7; and J.A. (14,007) 16). 

Assuming, for the purpose of showing the invalidity of 
the Board’s construction of section 805(a), that Matson is 
a ‘“‘domestic’’ carrier (which PFEL disputes, as argued 
under Point II, supra) and that PFEL is a ‘‘subsidized”’ 
operator (which it is), it is submitted, as the United States 
contended in the prior proceeding in this Court, that the 
‘principles”’ stated by the Board ‘‘do not provide the 
proper touchstone for determining under that Section 
whether the operations of a subsidized carrier would con- 
stitute ‘unfair competition’ against a domestic unsubsi- 
dized operator” (brief of respondent United States in 
Case No. 14,007, page 7). 

As the United States contended in the prior proceeding 
in this Court and, we understand, will contend in the instant 
appeal, competition is ‘‘unfair’”’ under section 805(a) only 
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if (a) a competitive advantage exists for a subsidized car- 
rier by reason of the fact that its operation in the foreign 
trade is subsidized or (b) the competitive methods of the 
subsidized operator are ‘‘unfair’’ in respect of recognized 
standards of business conduct. If either of these conditions 
is absent, it is submitted that competition does not become 
‘‘ynfair’’ merely because it may divert traffic for which the 
domestic carrier has a ‘‘need’’ and ‘‘the capacity to carry.”’ 

The Board’s finding that PFEL’s application would 
result in ‘‘unfair competition’? to Matson can therefore be 
sustained only if there are adequate subsidiary findings to 
show either that PFEL would be using in the Pacific Coast/ 
Hawaii trade its subsidy on other routes to gain an unfair 
competitive advantage over Matson, or that PFEL would 
be utilizing recognized unfair methods of competition. The 
Board’s report is barren of any findings in respect of either 
of these two grounds for determining that the granting of 
PFEL’s application would result in ‘‘unfair competition’’ 
to Matson. 

The Board in its report points to no facts and gives no 
reasons to show that PFEL would gain any competitive 
advantage over Matson by reason of its subsidy.” On the 
contrary, the Examiner specifically found that ‘‘Matson 
rather than PFEL would have the advantage in obtaining 
cargo’? (J.A. (14,007) 26) ; and the Board’s report contains 
no explanation for the rejection of this finding by the 
Examiner. In respect of the Board’s findings, there is no 
more reason for concluding that PFEL would utilize its 
subsidy in competing against Matson than in concluding 
that Matson would use in the California/Hawaii trade the 
subsidy which it receives through Oceanic. Additionally, 
the Board does not even suggest that PF'EL, in the event 
its application were to be granted, would engage in prac- 


26 Although the Board summarized the grounds upon which ‘‘ Matson con- 
tends that the proposed competition of PFEL would be unfair’? (J.A. 
(14,007) 11-12), a statement of a party’s contentions is hardly the equivalent 
of a reasoned decision. Baltimore g O. RB. Co. v. United States, 201 F. 2d 
795 (3d Cir. 1953). 
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tices traditionally recognized as ‘‘unfair methods of com- 
petition.”’ 

In holding that a domestic carrier is <¢fyndamentally 
entitled”’ to retain its business as against a subsidized oper- 
ator seeking to enter the trade, unless the subsidized opera- 
tor can show either that the domestic carrier is not ade- 
quately serving the trade or does not ‘‘need’’ the cargo 
which would be diverted, the Board erroneously applied a 
public convenience and necessity standard instead of the 
standard of unfair competition prescribed by section 805(a). 
Since some diversion of business is inevitable whenever a 
competitor enters a trade, the sole fact that the diversion 
in a particular case is caused by a subsidized carrier cannot 
by reason of section 805(a) make such diversion ‘‘unfair’’; 
otherwise, every application by a subsidized carrier to enter 
domestic operations would result in ‘unfair competition.”’ 
Since section 805(a) on its face contemplates that some 
subsidized carriers shall be permitted to compete against 
unsubsidized operators, the fallacy of the Board’s con- 
struction of this section is apparent. 

Since the Board’s misconstruction of section 805(a) is 
one of the principal points of the United States in the instant 
appeal, it is assumed that this point will be fully and ade- 
quately presented in the brief of the United States. It is 
therefore deemed unnecessary to argue this point further 
in this brief, except to submit that the Board’s misconstruc- 
tion of section 805(a), as pointed out supra, is the most 
fundamental error in the Board’s determination that the 
grant of PFEL’s application would result in ‘‘unfair com- 
petition’’ to Matson. 


IV. THE BOARD ERRED IN FINDING THAT PFEL “WOULD SERIOUSLY JEOPAR- 
DIZE MATSON’S VESSEL REPLACEMENT PROGRAM.” 


The primary reason stated by the Board for rejecting 
PFEL’s application was that ‘‘Matson’s vessel replace- 
ment program for Pacific Coast freighters will require an 
investment of at least 100 million dollars,’’ and that ‘‘the 
diversion of the volume of cargo which PFEL would carry 
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would seriously jeopardize the program’’ (J.A. (14,007) 
15-17). On the basis of these findings, the Board concluded 
that grant of PFEL’s application would result in ‘‘unfair 
competition’’ to Matson in the latter’s California/Hawaii 
operations.” 


A. Matson Has No Vessel Replacement Program. 


Obviously, if Matson has no vessel replacement program, 
the Board’s critical findings collapse. The existence or non- 
existence of such a program is an uncomplicated factual 
question, easily susceptible of proof. And unlikely as it 
may seem in view of the Board’s findings, the proof from 
Matson’s own witnesses is that Matson does not have a 
vessel replacement program, or any present idea of what 
the service requirements of the trade will be when it comes 
time to replace its present fleet, or what type of vessel, 
vessel propulsion or cargo handling methods it will employ 
in the future. 

Matson’s Comptroller, Mr. Schreiner, testified that Mat- 
son had ‘‘a program for studying the situation, to deter- 
mine what type of ships, what the service requirements 
will be”? (J.A. (14,007) 198) (emphasis added) ; that Mat- 
son had publicly announced that it was investigating the 
possibility of employing ‘‘atomic propulsion, van ships 
[and] sea train type operations”’ in the Hawaii trade (J.A. 
(14,007) 199-200) ; but that ‘‘I don’t know what the proba- 
bilities are’? that Matson may be considering a completely 
different type of ship, on which past operating results are 
meaningless (J.A. (14,007) 206). 

Mr. Laidlaw, Matson’s Vice President, and the only other 
witness who testified on this subject, stated that the studies 
to which Mr. Schreiner referred embrace ‘‘containeriza- 


27'The mere fact that competition may be ‘‘troublesome’’ or may even 
‘¢inerease or render insuperable the difficulties which a rival must face’’ does 
not render such competition ‘‘unfair.’’ Federal Trade Commission v. Keppel 
§ Bro., 291 U.S, 304, 313 (1934) ; Federal Trade Commission v. Curtis Pub- 
lishing Co., 260 U.S. 568, 582 (1923). Accordingly, the Board’s findings are 
in any event not relevant to the issue of unfair competition, 





34 


tion, unitization, trailer-ships and other ways and means of 
transporting’”’ freight between Hawaii and the mainland 
(J.A. (14,007) 423); that ‘‘it is reasonable to assume that 
the outcome of studies and experiments will result in a 
greater degree of unit handling through containerization 
or unitization of one character or another’’ (J.A. (14,007) 
423) ; that ‘‘studies progressively show that more and more 
[freight] will move’’ in containers (J.A. (14,007) 424) ; that 
‘‘exactly what type of a ship is going to be the result is going 
to have to be first determined by how the goods can be 
containerized or unitized’’ (J.A. (14,007) 424) ; that ‘*... in 
the long-range program, I visualize an improvement and a 
different kind of vessel than we have today, but just what 
the form that will take, I don’t think any of us have pro- 
gressed far enough’’ (J.A. (14,007) 424) (emphasis added) ; 
that it was impossible to say how Matson’s ‘‘profit and loss 
picture will be affected’’ because ‘‘we haven’t reached that 
point, and it hasn’t reached the point where a dollar sign 
can be put on it”? (J.A. (14,007) 425, also 426); and that 
Matson does not ‘‘know what the future holds’’ (J.A. 
(14,007) 426) (emphasis added). 

Nowhere is there the slightest evidence that Matson in 
fact has a vessel replacement program. 


B. There Is Also « Total Absence of Evidence to Support the Find- 
ing that Matson’s Vessel Replacement Program Would Require 
“Kn Investment of at Least 100 Million Dollars.” 

It is impossible to determine from the Board’s report 
whether it meant that the total cost of Matson’s vessel 
replacement program for Paciffe Coast freighters would 
be at least 100 million dollars or that Matson initially would 
be required to invest that much of its own funds in such a 
program. Nor is it possible to determine whether the figure 
of 100 million dollars for ‘‘Pacific Coast freighters’’ in- 
cluded only Matson’s California/Hawaii freighters, or also 
included those operating from the Pacific Northwest and in 
the foreign trade form British Columbia—which the Board 
elsewhere in its report held were not entitled to the protec- 
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tion of section 805(a) (J-A. (14,007) 13). In these respects, 
the Board’s findings are clearly inadequate. 

But whatever the Board intended, there is not even a 
guess in the record as to what any such vessel replacement 
program would cost, much less ‘‘substanial’’ evidence that 
it ‘“will require an investment of at least 100 million dol- 
lars.”? Mr. Schreiner testified that ‘‘in round figures”’ 
Matson has an investment of $20,000,000 in its existing 
Pacific Coast/Hawaii fleet (J.A. (14,007) 202-203), pur- 
chased between 1946 and 1948 (J.A. (14,007) 430). On the 
basis of ‘‘an estimate which I have carried in my mind, I 
confess not knowing where I have seen it”’ (J.A. (14,007) 
202) (emphasis added), he further estimated that it would 
cost ‘‘some six to eight times’’ or ‘somewhere from six 
times twenty or a hundred twenty toa hundred sixty million 
dollars’’ (J.A. (14,007) 202) to replace its existing fleet with 
‘the same type ships [Matson is] operating now’’ (J.A. 
(14,007) 203). 

Testimony of such generality, for which the witness him- 
self disclaimed responsibility, is not ‘ substantial’’ evidence, 
even if it were material; and it is not material because the 
testimony of Mr. Schreiner and Mr. Laidlaw, supra, shows 
that if Matson ever seeks to replace its present vessels, it 
will not be with the same type ships Matson is presently 
operating. Even if Matson presently had a program for 
replacing its vessels in the future, it is presently impossible, 
as Mr. Schreiner testified, to ‘forecast ... what future 
prices may be”’ (J.A. (14,007) 201). By no test can Mr. 
Schreiner’s testimony fairly be said to constitute substan- 
tial evidence supporting the Board’s findings. 


C. Nor Is There Any Evidence that PFEL “Would Seriously Jeopar- 
dize” a Matson Vessel Replacement Program. 


Manifestly, PFEL’s competition could not ‘‘jeopardize’”’ 
a non-existent replacement program. Even if there were 
evidence that Matson had such a program, it would be 
impossible to justify a finding of jeopardy thereto, in the 
absence of proof of its anticipated costs. The Board’s find- 
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ing that PFEL would ‘‘seriously jeopardize’’ (emphasis 
added) that program is all the more incomprehensible. 

On direct examination, Matson’s Comptroller, Mr. 
Schreiner, asserted broadly that ‘‘If Matson is deprived a 
[sic] future cargo revenue in either the Northwest or the 
California cargo services,’ it ‘‘will seriously aggravate’’ 
Matson’s vessel replacement ‘‘problem”’ (J.A. (14,007) 160) 
(emphasis added). On further examination, however, he 
stated that even with Matson’s present monopoly, and irre- 
spective of the action upon PFEL’s application, Matson’s 
Pecific Northwest service produces insufficient revenue to 
enable vessel replacement ‘‘under forseeable replacement 
costs,’’ and “‘I don’t see the possibility’’ (emphasis added) 
of replacing the vessels in the Pacific Northwest service 
(J.A. (14,007) 159-160). As to its California service, he 
asserted that vessel replacement is ‘‘quite unlikely’? (em- 
phasis added), even without PFEL’s competition (J.A. 
(14,007) 160). Moreover, on cross-examination, he readily 
conceded that the problem confronting Matson is already 
so great as to be ‘‘very difficult without any aggravation’’ 
(J.A. (14,007) 206). But at no time would Mr. Schreiner or 
any other Matson witness venture to say that PFEL’s 
competition would ‘‘seriously jeopardize’’ any vessel re- 
placement program. 

Mr. Schreiner was specifically asked, over Matson’s ob- 
jection, if Matson was ‘‘willing to say ... that it is the 
company’s position that the granting of this application of 
PFEL will prevent the consummation of whatever vessel 
replacement program Matson may have now or may develop 
in the future’’ (J.A. (14,007) 204-205). He first evaded the 
question, and stated he was unable to comply with the 
Examiner’s request to ‘‘give a yes or no answer’’ (J.A. 
14,007) 204-205); then he finally replied that Matson 
‘*would expect [the Pacific Coast/Hawaii] service to pro- 
vide out of the results of its operations the means of con- 
tinuing in the future, but whether or not other resources 
of the business may be necessary to accomplish a replace- 
ment program in the future is not a matter that we can 
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decide at this time’? (J-A. (14,007) 205). He concluded 
that ‘‘To me it is so much a prospective question, so much 
what may happen in the future, that I can’t give a better 
answer than I have given you”’ (J.A. (14,007) 206) (empha- 
sis added). 

On the basis of ‘such testimony, the Examiner properly 
found that ‘‘Matson’s witness would not say that the grant- 
ing of PFEL’s application would prevent the consummation 
of Matson’s vessel-replacement program”’ (J.A. (14,007) 
32). Nevertheless, the Board categorically found the very 
thing Matson’s witnesses repeatedly refused to say, without 
mentioning Matson’s testimony or the Examiner’s finding 
and without further explanation. The Examiner’s finding 
could not have been omitted from the Board’s report be- 
cause of any belief that it was wrong, for it was so obviously 
correct that Matson did not except thereto. Nor could it 
have been omitted because it was immaterial, since it 
clearly was of the utmost materiality. It could only have 
been omitted because it was inconsistent with and would 


have clearly exposed the fallacy underlying the Board’s 
action. 


D. PFEL’s Competition Would Be a Relatively Insignificant Factor 
Compared to the Tremendous Problems Involved in Replacing 
Matson’s Fleet. 

The record will not support the Board’s finding that 
Matson’s vessel replacement program will cost ‘‘at least 
100 million dollars.’? If any future vessel replacement 
program should cost Matson less than the 100 million dol- 
lars, the Board’s conclusion that ‘‘diversion’’ of cargo to 
PFEL would ‘‘seriously jeopardize’’ that program is un- 
supportable, without evidence as to how much less—and 
there is no such evidence. More importantly, whatever the 
cost to Matson, whether more or less than 100 million 
dollars, the gravity of Matson’s vessel replacement prob- 
lem, of course, would be in direct proportion thereto. While 
it may not be possible to fix the cost with mathematical ex- 
actitude, there is manifestly a point at which the cost to 
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Matson of replacing its fleet would be so great and the 
impact of PFEL’s competition relatively so small as to be 
immaterial for practical purposes—i.e., even if PFEL’s 
competition would have some adverse effect, it would not 
‘<jeopardize,’’? much less ‘‘seriously jeopardize,’’ replace- 
ment of Matson’s vessels. Mr. Schreiner’s testimony, 
supra, shows that this is exactly the situation that Matson 
faces. As discussed infra, the gravity of this situation has 
been fully recognized both by Matson and the Board, apart 
from the issue of PFEL’s competition with Matson in the 
Pacific Coast/Hawaii trade. 

In House Report 843,7° which Matson introduced in 
evidence, the House Committee on Merchant Marine and 
Fisheries, after public hearings at which a Matson repre- 
sentative testified, found that ‘‘One of the most pressing 
problems confronting the American merchant marine today 
is the matter of block obsolescence’’; that except with re- 
spect to vessels eligible for both construction subsidy and 
operating subsidy [by law neither PFEL nor Matson would 
be eligible for any subsidy in the Hawaii trade here in- 
volved] ‘‘. .. there is practically no thought of replacing 
the vessels even with Government assistance’’; that ‘‘With 
respect to the nonsubsidized segment of our American-flag 
fleet, the outlook is tragic’’; that ‘‘The operating cost for 
vessels in these services has risen to such a point that there 
is no prospect whatsoever for future replacements’’ (em- 
phasis added); and that ‘‘. . . the gravity of the picture 
for the subsidized lines is far outshadowed by the grim out- 
look of the nonsubsidized segment of the fleet’? (J.A. 
(14,007) 549, 551-552). 

The Board itself found in this proceeding that ‘‘Even 
at present voyage profit levels the replacement of vessels 
for Matson is a serious problem”’ (J.A. 14,007) 15). In 


28 H. Rept. 843, 84th Cong., 1st sess., entitled ‘‘ Vessel Replacement in the 
American Merchant Marine,’’ June 15, 1955. Extracts of this report were 
introduced in evidence by Matson as Exhibit 3, Item 20, and the Examiner 
ruled, at Matson’s request, that he would officially notice the entire report 
(J.A. (14,007) 160). It is set forth at J.A. (14,007) 549-566. 
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the public hearings of the House Merchant Marine and 
Fisheries Committee, upon which House Report 843, supra, 
was based, the Matson witness, Mr. Creighton Peet, Vice 
President, testified just a few months prior to the testimony 
of Messrs. Schreiner and Laidlaw in this proceeding that so 
grave is Matson’s vessel replacement problem that Matson 
‘<definitely’? would not be able to replace its Hawaii 
freighter fleet ‘‘without some kind of assistance”’ from the 
Federal government.” Nothing in the testimony of Messrs. 
Schreiner and Laidlaw suggests the contrary. 

There is a complete absence of any evidence, much less of 
substantial evidence, to support the Board’s findings that 
PFEL ‘‘would seriously jeopardize Matson’s vessel re- 
placement program.’’ All the evidence, from Matson’s 
witnesses in the proceeding before the Board, and from 
Matson’s pleas to the Congress for government assistance, 
shows that PFEL’s competition with Matson in the Pacific 
Coast/Hawaii trade would have no material effect upon 
Matson’s vessel replacement program even if Matson had 
such a program. 


V. THE BOARD ERRED IN FAILING TO MAKE ADEQUATE FINDINGS IN RESPECT 
OF WHETHER THE GRANT OF PFEL'S APPLICATION “WOULD BE PREJU- 
DICIAL TO THE OBJECTS AND POLICY” OF THE ACT. 


In denying PFEL’s application for ‘‘written permission”’ 
under section 805(a), Merchant Marine Act, 1936 on the 
ground that the granting of the application would result in 
‘unfair competition” to Matson, the Board also denied 
PFEL’s application on the alternative ground that the 
granting of the application ‘‘would be prejudicial to the 
objects and policy’’ of the Act. For all that appears in the 
Board’s report, the conclusion in respect of the ‘“objects 
and policy”’ of the Act is based upon the same underlying 
findings as the conclusion in respect of whether the grant 
of PFEL’s application would result in ‘‘unfair competi- 


29 Hearings before the House Committee on Merchant Marine and Fisheries 
on H.R, 4118 et al., 84th Cong., 1st sess, May 11, 1955, page 87 (‘‘ Vessel 
Replacement Program’’). 
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tion’? (the error of the Board’s finding in respect of ‘‘unfair 
competition” is argued under Point III, supra). 

While it is undisputed that the Board has broad discre- 
tion in respect of a determination as to whether the grant 
of a section 805(a) application ‘‘would be prejudicial to the 
objects and policy”’ of the Act, it is submitted that the 
Board’s report is strikingly inadequate in setting forth the 
reasons for its conclusion that the grant of PFEL’s applica- 
tion ‘“‘would be prejudicial to the objects and policy”’ of the 
Act. The Board has not stated what objects and policy of 
the Act would be prejudiced, or in what respects they would 
be prejudiced. For all that the Court can conclude, the 
Board’s rationale is the same here as in respect of its con- 
clusion as to whether the grant of PFEL’s application 
would result in ‘‘unfair competition’? to Matson. 

It is submitted that the Board has not sufficiently stated 
the basis of its determination on this aspect of the case to 
enable the Court properly to perform its reviewing func- 
tion. See United States v. Chicago, M. St. P. & P. BR. Co., 
294 U.S. 499, 510-511 (1935); Secretary of Agriculture v. 
United States, 347 U.S. 645, 652-654 (1954). If the Court 
concludes that the Board misconstrued section 805(a) in 
holding that the grant of PFEL’s application would result 
in “‘unfair competition’’ to Matson, it is submitted that the 
Court should remand the case to the Board to reconsider 
and clarify its finding in respect of whether the grant of 
PFEL’s application ‘“‘would be prejudicial to the objects 
and policy”? of the Act. Cf. Schaffer Transportation Co. v. 
United States, 355 U.S. 83 (1957). 

Additionally, it is submitted that the Board has signally 
failed to consider and evaluate the effect of the grant of 
PFEL’s application in respect of the public interest in the 
Pacific Coast/Hawaii trade. Thus, there is no indication in 
the Board’s report that in considering and evaluating the 
effect of the grant of PFEL’s application the Board took 
into consideration in any respect the fact that the grant of 
PFEL’s application would provide the first breach in the 
practically complete monopoly of the Pacific Coast/Hawaii 
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trade that Matson has maintained for three-quarters of a 
century. For all that appears in the majority opinion of the 
Board, the fact that the Examiner found that Matson car- 
ries between 98 and 99% of the total cargo moving by 
vessels between the Pacific Coast and Hawaii was so imma- 
terial as to be unworthy of mention. Only the dissenting 
opinion in the Board’s determination reflects this fact. 

Since the Board’s failure to make adequate findings in 
respect of whether the grant of PFEL’s application “would 
be prejudicial to the objects and policy”’ of the Act is one 
of the principal points of the United States in the instant 
appeal, it is assumed that this point will be fully and ade- 
quately presented in the brief of the United States. It is 
therefore deemed unnecessary to argue this point further 
in this brief. 

VI. THE BOARD ERRED IN ARBITRARILY REJECTING WITHOUT REASONS THE 

MATERIAL FINDINGS AND RECOMMENDATION OF THE EXAMINER. 

A. The Board Arbitrarily Disregarded the Material Findings of the 
er. 

There is a stark contrast between the Examiner’s findings 
and those of the Board. The differences are not limited to 
an occasional finding or conclusion, which might normally 
be expected upon review by an agency of a report of its 
Examiner; on the contrary, the Board’s rejection of the 
Examiner’s recommended findings is complete and indis- 
criminating. The following comparison of the findings of 
the Board and the Examiner on the material issues shows 
the Board’s complete abdication of its duty to render a 
reasoned decision. 


1. The Examiner found that: 


...it is difficult to see that any objection to the appli- 
cation in question not based on the fact that PFEL 
receives an operating-differential subsidy could have 
validity (J.A. (14,007) 34), 


and that: 


... as regards the receipt of an operating-differential 
subsidy, there is no substantial difference between 
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PFEL’s position and that of Matson ... PFEL re- 
ceives no benefit as a subsidized line that is not avail- 
able to Matson through Oceanic (J.A. (14,007) 35) 
(emphasis added). 


The Board made no specific contrary finding; it simply 
struck the Examiner’s findings from its own report, with- 
out comment. 


2. The Examiner found: 


Nor is there support in the evidence for a finding that 
PFEL would neglect its primary trades or that the 
benefits that PFEL receives or would receive in foreign 
trade other than operating-differential subsidy would 
have an unfair impact on Matson (J.A. (14,007) 34). 


Again, without any contrary finding, and without explana- 
tion, the Board deleted the Examiner’s finding from its 
own report. 


3. The Examiner set forth almost two pages of findings 
as to the intricate ownership, agency, and other relation- 
ships between Matson, its principal stockholders (including 
four of the so-called ‘‘Big Five’’ in Hawaii) and the ship- 
pers and receivers of the principal commodities in the trade, 
and concluded: 


It is clear that Matson rather than PFEL would have 
the advantage in obtaining cargo (J.A. (14,007) 26). 


As to most of the Examiner’s underlying findings, Matson 
did not even except. The Board, however, entered only a 
very brief finding as to ‘‘interlocking corporate relation- 
ships’’ and deleted the Examiner’s conclusion, again with- 
out comment (J.A. (14,007) 9). 


4, In this connection, the Examiner also found that: 


Matson’s witnesses admitted that the fact that PFEL 
has a subsidy would not permit PFEL to obtain more 
cargo in competition with Matson than it would without 
a subsidy (J.A. 14,007) 26) (emphasis added). 
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Matson did not except to this finding. Yet it too was deleted 
by the Board, without comment. 


5. In finding that PFEL’s service would ‘‘seriously jeop- 
ardize Matson’s vessel replacement program’? (J.A. 
(14,007) 17), the Board failed even to mention the Examin- 
er’s finding that ‘‘Matson’s witness would not say that the 
granting of PFEL’s application would prevent the consum- 
mation of Matson’s vessel-replacement program’? (J.A. 
14,007) 32), even though again Matson did not except to 
that finding. 


6. The record contained traffic statistics from 1950 
through the first half of 1955 and testimony of various 
witnesses as to the probable volume of traffic in the future. 
The Examiner found that Matson’s calculations, on the 
basis of 1950-1954 data, ‘‘do not provide a standard for 
measuring the future effect on Matson of granting PFEL’s 
application”? (J.A. (14,007) 31), and continued: 


Moreover, Matson’s witness estimated that the volume 
of traffic between the Pacific Coast and Hawaii in 1959 
would be ‘‘something over ten percent’’ greater than 
the 1954 volume .. .” 


Matson did not except to the latter finding. Nevertheless, 
it was omitted by the Board, which confined its considera- 
tion to the traffic which moved in 1950-1954, ignored the 
first-half 1955 data and Matson’s testimony which showed 
substantial increases in traffic since 1954, made no finding 
as to probable future traffic and emasculated the Examiner’s 
findings as to the 1950-1954 data (J.A. (14,007) 15-16). 


7. The Examiner found: 


There is no merit in Matson’s contention that it is 
fundamentally entitled to carry the cargo moving in the 
domestic coastwise service between United States Pa- 


30 He further indicated that Matson’s projection for 1956 was also in 
excess of that for 1954, though not as high as the 1955 projection (J.A. 
(14,007) 32). 
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cific-coast ports and Hawaii. If the contention were 
correct, no subsidized line could enter the trade. This, 
obviously, was not intended by Congress in enacting 
section 805(a) (J.-A. (14,007) 31). 


The Board found that Matson is ‘‘fundamentally entitled’’ 
to the available cargo, without mentioning the Examiner’s 
finding, and without giving any consideration whatever to 
the fact that Matson’s Hawaii operations have been a prac- 
tically complete monopoly for three-quarters of a century. 


8. The Examiner found, as to Matson’s exhibits on the 
availability of cargo space on Matson’s vessels: 


. .. These figures improperly include free space on 
Matson’s so-called shuttle ships, which are dispatched 
in ballast to Hawaii during the peak of the sugar sea- 
son to bring back full loads of sugar to the mainland. 
But even with such space included a high percentage of 
vessel utilization is indicated. As noted above, in the 
first six months of 1955, utilization of the capacity of 
Matson’s outbound vessels in the California~-Hawaii 
service averaged 91 percent, and of Matson’s outbound 
vessels in the Pacific Northwest/Hawaii service, 94 
percent. In other words, for all practical purposes, 
there was maximum utilization (J.A. (14,007) 32) (em- 
phasis added). 


The Board found: 


Utilization of Matson sailings outbound have ranged 
from about 80% to about 90% in the first six months 
of 1955 (J.A. (14,007) 8-9). Though particular sailings 
have been full and cargoes have on limited occasions 
been held for a later sailing, there has been available 
excess free space on most Matson sailings.... (J. A. 
(14,007) 16) (emphasis added). 


The Board thus failed to mention either the Examiner’s 
criticism of Matson’s ‘‘vessel utilization’’ or ‘‘free space”’ 
statistics or his finding that ‘‘for all practical purposes’’ 
(emphasis added) Matson’s vessels were filled to capacity 
in the most recent period of record (first-half 1955). Nor 
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did the Board’s report anywhere refer to PFEL’s conten- 
tions that there were further material respects in which 
Matson’s statistics were inaccurate and unreliable, in addi- 
tion to the inaccuracies mentioned by the Examiner (J.A. 
(14,007) 580-582, also 247-255). The Board’s report re- 
flects no awareness that there had even been any challenge 
to Matson’s exhibits, much less that the Examiner found 
that the challenge was justified. 


9. The Examiner found: 


In advancing the contention that PFEL would con- 
centrate on the most favorable cargoes, Matson indi- 
eates that the cargoes to which it refers are military 
and fast-handling cargoes. The evidence affords no 
basis for a finding that PFEL would concentrate on 
such cargoes (J.A. (14,007) 34) (emphasis added). 


The Board not only ignored the Examiner’s finding but 
found to the contrary, without explanation, saying only 
that: 


It is apparent from the record that PFEL would be 


in a position to concentrate primarily on high value 
commodities, and would, in effect, ‘‘skim the cream’”’ in 
this trade (J.A. (14,007) 15). 


10. After 45 days of testimony, including numerous 
shipper, receiver and other witnesses in support of PFEL’s 
service, the Examiner found that in view of the ‘‘maximum 
utilization’’ by Matson of its vessels, and ‘‘the above facts 
as to deficiencies in Matson’s service, it can hardly be said 
that PFEL’s service would be superfiuous’’ (J.A. (14,007) 
32). PFEL contended, moreover, that whatever Matson’s 
vessel utilization in the past, there are many factors to be 
considered in determining whether a competing service 
should be permitted, in addition to the single factor of 
Matson’s bare physical vessel capacity. For example, the 
scope, frequency and regularity of service, the quality of 
existing service, the support given by the shipping public 
and the need for competition (e.g., J.A. (14,007) 575-578). 
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But the Board, with only the cold record before it, re- 
jected the Examiner’s evaluation, ignored PFEL’s con- 
tentions, found that Matson has the ‘‘capacity’’ to carry 
the available cargo, and that: 


The record fails to show the need for service in excess 
of that presently provided by Matson and other existing 
operators (J.A. (14,007) 16).* 


B. The Board Is Required to Consider and Weigh the Material 

Findings of the Examiner. ; 

The Board was not free to reject the Examiner’s report 
and recommendation arbitrarily and without explanation. 
The Examiner had the superior advantage of seeing and 
hearing the witnesses (more than 100) and of intimate 
familiarity with the record (some 7,561 pages of testimony). 
This advantage is of special importance in a case in which 
the number of witnesses and the extent of the record were 
as substantial as in this case. 

In Universal Camera Corp. v. National Labor Rel. Bd., 
340 U.S. 474, 493-496 (1951), it was held that upon review 
of agency action a court must ‘‘determine the substantiality 
of evidence on the record including the hearing examimer’s 
report’’ (emphasis added). This holding was based in part 
upon ‘‘indications in the legislative history that enhance- 
ment of the status and function of the trial examiner was 
one of the important purposes of the movement for ad- 
ministrative reform.’? Numerous cases™ have held that 


31 The ‘‘other existing operators’’ in 1954 carried slightly lees than two 
percent of the cargo outbound and perhaps one-third of one percent of the 
cargo inbound (J.A. (14,007) 9). 


$2 United States Steel Co. v. National Labor Rel. Bd., 196 F. 2d 459, 467 
(7th Cir, 1952); Ohio Associated Tel. Co. v. National Labor Rel. Bd., 192 F. 
2d 664, 668 (6th Cir. 1951); Great Western Food Distributors v. Brannan, 
201 F. 2d 476, 479 (7th Cir. 1953), certiorari denied 345 U.S. 997 (1953); 
National Labor Rel. Ba. v. Supreme Bed. §& Fur. Mfg. Co., 196 F. 2d 997, 998 
(5th Cir. 1952); Minneapolis-Honeywell Beg. Co. v. Federal Trade Com’n, 191 
F. 2d 786, 789 (7th Cir. 1951), certiorari dismissed 344 U.S. 206 (1952); 
National Labor Rel. Bd. v. Ohio Calcium Co., 133 F. 2d 721, 724 (6th Cir. 
1943); Wyman-Gordon Co. v. National Labor Rel. Ba, 153 F. 2d 480, 483 
(7th Cir. 1946); Folds v. Federal Trade Commission, 187 F. 2d 658, 661 (7th 
Cir, 1951). 
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administrative agencies ‘“‘may not disregard the superior 
advantages of the Examiner who heard and saw the wit- 
nesses for determining their credibility, and so for ascer- 
taining the truth’? (emphasis added), particularly where, 
as here, the Examiner had to consider conflicting testimony 
upon such matters as stated above. 

Accordingly, courts have been ‘‘admonished to take 
special cognizance of dissimilar findings of the Trial Ex- 
aminer [and, we would add, of the Board’s staff who also 
participated in the hearing] when they are related to mat- 
ters of evidence’? (emphasis added). National Labor Rel. 
Bd. v. Local 3 Bloomingdale et al., 216 F. 2d 285, 288 (2d 
Cir. 1954). The Court of Appeals for the Third Circuit 
recently severely criticized the Securities and Exchange 
Commission for failing to attach weight to the Examiner’s 
findings—even findings which involved no issue of credi- 
bility—stating that the Examiner’s ‘“‘practical determuna- 
tion is a guide to our conclusion and should have been given 
due regard by the Commission’’ (emphasis added). Un- 


questionably, the Board here was under a duty to attach 
considerable weight to the Examiner’s findings. 


C. The Board Is Required to Give Reasons for Rejecting the 

Material Findings of the Examiner. 

Moreover, the Board was under an obligation to give 
reasons for rejecting the Examiner’s findings to the extent 
it disagreed therewith. Section 8(b) of the Administrative 
Procedure Act provides that ‘‘The record shall show the 
ruling upon each such finding, conclusion, or exception 
presented” (5 U.S.C. §1007(b)). In The Radio Station 
KFH Co. v. Federal Communications Commission, 101 
U.S. App. D.C. 164, 247 F. 2d 570, 572 (1957), this Court 
stated as follows: 


Though a specific ruling on each minor exception is 
not indispensable, the parties and the court should not 
be left to guess, with respect to any material issue, 


33 In re United Corporation, 249 F. 24 168, 178 (3d Cir. 1957). 
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or to any group of minor matters that may have cum- 
ulative significance, which of several alternatives the 
Commission had in mind. It should make the basis of 
its action reasonably clear. We cannot find that it did 
so here. Its statement of reasons comes to little more 
than this: For one reason or another, all the exceptions 
not granted are overruled. This court must therefore 
remand the case to the Commission (emphasis added). 


This requirement has been applied both where an agency 
has rejected exceptions to an Examiner’s findings and where 
it has rejected the findings themselves, 7.e., granted excep- 
tions thereto. As the court in In re United Corporation, 
supra, at page 181, held: 


... Where the agency fails to adopt the findings of the 
Hearing Examiner, the Act requires the agency to 
make a finding or ruling on each exception taken to the 
intermediate report (emphasis added). 


The requirement of reasons is designed not merely for 


the benefit of the parties, but for the courts as well, since 
they ‘‘cannot properly exercise [their] appellate function 
unless the Commission states the reasons for the course 
it decided to follow.’ And those reasons must be 
stated with sufficient particularity to enable the Court upon 
review to determine their validity. As the Court stated in 
United States v. Chicago, M., St. P. & P. R. Co., supra, at 
page 511, ‘“We must know what a decision means before 
the duty becomes ours to say whether it is right or wrong.”’ 


34 Spiegel v. Public Utilities Com’n of Dist. of Columbia, 97 U.S. App. D.C. 
362, 226 F. 2d 29, 32-33 (1955), certiorari denied sub nom. Capital Transit 
Co. v. Spiegel, 350 U.S. 904 (1955); American Airlines v. Civil Aeronautics 
Board, 98 U.S. App. D.C. 348, 235 F. 2d 845, 851-853 (1956), certiorari 
denied 353 U.S. 905 (1957). See also Chesapeake Motor Lines v. United 
States, 153 F. Supp. 812, 815 (Md. 1957). 
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D. The Board’s Cryptic “Explanation” for Rejecting the Examiner's 
Findings Is Insufficient. 

The Board’s report will be searched in vain for an indi- 
cation that it attached any weight to the Examiner’s find- 
ings. It did not even attempt to state its reasons for reject- 
ing his findings. Indeed, it even rejected without comment 
findings favorable to PFEL to which no party excepted. 
It deleted the principal portion of the last six pages of the 
Examiner’s report, including practically his entire dis- 
cussion and findings as to the merits of PFEL’s applica- 
tion, and much of what preceded, with the cryptic comment: 


We do not agree with the ultimate conclusions and rec- 
ommendations of the examiner. Exceptions and rec- 
ommended findings not discussed in this report nor 
reflected in our findings or conclusions have been found 
not related to material issues or not supported by 
evidence (J.A. 14,007) 5). 


In the words of the Seventh Circuit, the Board’s language 
here boils down to this: ‘‘it is so simply because we say it 


is so.’? > This ‘‘boiler-plate’’ type of agency ‘‘explanation’’ 
for rejecting all evidence and findings contrary to its own 
decision has been universally condemned,” and as a matter 
of law it is insufficient here. 


——_—_ 


35 Stokely-Van Camp, Inc. v. Federal Trade Commission, 246 F. 2d 458, 465 
(7th Cir. 1957). 


36 Baltimore § O. B. Co. v. United States, 201 F. 2d 795, 799 (3d Cir. 1953) ; 
State Corp. Com’n of Kan. v. Federal Power Com’n, 206 F, 2d 690, 723 (8th 
Cir. 1953), certiorari denied 346 U.S. 922 (1954); Spiegel v. Public Utilities 
Com’n of Dist. of Columbia, supra; Greensboro-High-Point Air. A. v. Cwil 
Acronautics Bd., 97 U.S. App. D.C. 358, 231 F. 2d 517 (1956); The Badio 
Station KFH Co. v. Federal Communications Commission, supra; Stokely-Van 
Camp, Inc. v. Federal Trade Commission, supra. See Amarillo-Borger Express 
v. United States, 138 F. Supp. 411 (N.D. Tex. 1956), dismissed as moot 352 
U.S. 817 (1957), and cases cited therein, 
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CONCLUSION 


For the reasons stated above, it is respectfully submitted 
that the judgment of the district court should be set aside 
and that the case should be remanded with instructions to 
reverse and remand to the Board. 


Respectfully submitted, 


Donatp E. Van KoucHNet 
Attorney for Appellant 
Pacific Far East Lane, Inc. 


1701 K. Street, N. W. 
Washington 6, D. C. 


August 22, 1959 
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QUESTIONS PRESENTED 


1. Whether the District Court had jurisdiction to review 
an order of the Federal Maritime Board, denying to Pacific 
Far East Line permission, under Section 805(a), Mer- 
chant Marine Act, 1936, to operate an unsubsidized steam- 
ship service between California and Hawaii. 

2. Whether the Antitrust Division of the Department of 
Justice is entitled to seek review of an order of the Federal 
Maritime Board without having participated in the admin- 
istrative proceedings upon which the Board’s order was 
based. 

3. Whether the District Court erred in upholding the 
determination by the Federal Maritime Board that award 
of permission under Section 805(a) for Pacific Far Hast 
Line to institute a new unsubsidized coastwise service 
would result in ‘“‘unfair competition’? to the exclusively 
domestic California/Hawaii service of Matson Navigation 
Company. 

4. Whether the District Court erred in upholding the 
determination by the Federal Maritime Board that award 
of permission under Section 805(a) for Pacific Far East 
Line to institute a new unsubsidized coastwise service 
‘<would be prejudicial to the objects and policy of’’ the 
Merchant Marine Act, 1936. 

5. Whether the District Court erred in failing to find 
that the determination here under review was without 
rational basis and without substantial evidence to support 
it. 
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COUNTERSTATEMENT OF THE CASE 


A. Statutory Background 


These are suits by Pacific Far East Line, Inc. (‘‘PF- 
EL’’), and by the Antitrust Division of the Department of 
Justice (Antitrust), purporting to speak for the United 
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States, seeking judicial review of a determination of the 
Federal Maritime Board and Maritime Administrator 
(herein referred to collectively as ‘‘the Board’’) under 
Section 805(a), Merchant Marine Act, 1936. 

PFEL is a subsidized steamship line, operating pursuant 
to an operating-differential subsidy agreement in which 
PFEL assumes certain obligations as to its method of 
operation and, in consideration thereof, the Government 
undertakes to pay it a subsidy. 

Since this case turns, in part, upon the legislative setting 
of the subsidy program, we here summarize the relevant 
statutory provisions: 


The Merchant Marine Act, 1936, 46 U.S.C. Section 1101 
et seq. (hereinafter ‘‘the Act’’) embodies a broad, com- 
prehensive scheme for the development and maintenance 
of an adequate and well-balanced American merchant 
marine largely through payment of subsidies." The Board 
is responsible for administration of the Act, and in that 
connection is vested with the broadest of discretion and 
powers. 

Title II of the Act, 46 U.S.C. 1111, created the United 
States Maritime Commission, to which the Board is suc- 
cessor (see Reorg. Plan No. 21 of 1950, 64 Stat. 1273). 
Under Title II, the Board is directed to accumulate infor- 
mation on matters relevant to merchant shipping, and to 
perform various studies designed to make the Board the 
repository of the most authoritative and current informa- 
tion relating to maritime matters, all to the end that the 
Board’s executive powers may be most effectively exercised 
in meeting foreign-flag competition and in promoting the 
national defense and the commerce of the United States. 

Title VI of the Act empowers the Board to award oper- 
ating subsidies based on the difference between the cost of 
operating similar foreign-flag and American-flag vessels 
thus enabling American-flag ships to compete more effec- 


1 The national maritime policy is set forth in Title I of the Act, 
reprinted in the Appendix. 
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tively aainst foreign-flag ships. The same objective under- 
lies the program of construction subsidy set out in Title 
V of the Act. 

The success of the United States in maintaining a mer- 
chant marine, built and operated under the highest costs 
in the world, is largely attributable to the saberdy, program. 
As a result, the United States is one of the foremost mari- 
time nations in the world, with a large merchant fleet avail- 
able to serve the needs of the nation’s commerce and to assist 
in its defense. 

The subsidy program is confined to ships employed in the 
foreign commerce of the United States because foreign-flag 
ships are barred by law from competing in the domestic or 
coastwise commerce of the United States. 46 U.S.C. 1156, 
1175(a). This basic philosophy is implemented by Section 
805(a) of the Act,? directly involved here. Under Section 
805(a) no subsidized line may directly or indirectly invade 
any domestic trade, unless the Board gives written permis- 
sion, and that permission shall not be granted (except to 
operators qualifying under the so-called ‘ grandfather”’ 
proviso) where the result would be (1) unfair competition 
to any wholly domestic service, or (2) prejudice to the over- 
all objects and policy of the Act. 


B. Factual Background 


PFEL operates a subsidized steamship service in 
foreign commerce between California ports and ports in the 
Far East, on what has been designated as Essential 
Foreign Trade Route No. 29 by the Maritime Administrator 
pursuant to Section 211(a) of the Act, 46 U.S.C. 1121(a). 

By Article II-15 of its subsidy contract, PFEL (as do 
all subsidized carriers) expressly surrendered the right to 
operate directly or indirectly in domestic commerce unless 
given written permission by the Board to do so, under Sec- 
tion 805(a) J.A. (14007) 547-548). 

PFEL filed an application dated December 15, 1955 which, 
in part, requested written permission to inaugurate a cargo 


246 U.S.C. 1223(a), reprinted in the Appendix. 
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service between ports on the Pacific coast of the United 
States and those in Hawaii, the service to be conducted with 
unsubsidized cargo vessels in transit between the Pacific 
coast and Guam. 

The application was opposed by certain other carriers 
operating in the Pacific Coast/Hawaii trade, chiefly Matson 
Navigation Company (‘‘Matson’’). Matson, in addition to 
other services to and from Hawaii, conducts an exclusively 
domestic service between California and Hawaii—that is, 
its California/Hawaii ships do not at any time call at any 
foreign ports. 

The Board ordered a hearing on PFEL’s application 
under Section 805(a). Hearings were held before an Ex- 
aminer of the Board at San Francisco, Honolulu, and 
Washington, D. C. The record includes 7,561 pages of 
testimony and 177 exhibits. 

The Examiner, in a recommended decision served De- 
cember 19, 1956 (J.A. (14007) 22-35), concluded that: 


1. The California/Hawaii freight service of Matson ‘‘is 


operated exclusively in the coastwise service, and, under 
Section 805(a), is entitled to protection from unfair com- 
petition’’; 

2. The ‘‘Board should find that the granting of PFEL’s 
application will not result in unfair competition to any 
person, firm or corporation operating exclusively in the 
coastwise or intercoastal service’’; and 

3. The ‘‘Board should find that the granting of PFEL’s 
application will not . . . be prejudicial to the objects and 
policy of the Act’’. 

After exceptions to the Examiner’s decision had been 
filed, the Board heard oral argument and thereafter, in a 
report (J.A. (14007) 1-21) served May 14, 1957, one mem- 
ber dissenting, found that: 


$ Part of this record covers the Section 805(a) application of 
American President Lines, Ltd., which was consolidated for hear- 
ing with PFEL’s application. The APL application was withdrawn 
after the hearing ended. 
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1. Matson is an exclusively domestic operator in the 
California/Hawaii trade; 

2. Matson needs the available cargo in this trade, has 
the capacity to carry such cargo and, as opposed to PFEL 
(which is primarily a subsidized offshore operator), is 
fundamentally entitled to such cargo; 

3. The diversion of the volume of cargo which PFEL 
would carry would seriously jeopardize Matson’s vessel 
replacement program, and would impede the proper de- 
velopment and continuation of Matson’s California/Hawaii 
service; 

4. To permit PFEL to carry cargoes in the California/ 
Hawaii trade would result in unfair competition to Mat- 
son’s exclusively domestic California/Hawaii service; and 

5. To permit PFEL to carry cargo in the California/ 
Hawaii trade would be prejudicial to the objects and policy 
of the Act. 

PFEL filed a petition for reconsideration which was 
denied by the Board on July 30, 1957. It also filed its suit 
in the Court below, and, simultaneously, a petition for 
review (Case No. 14007) under the Review Act of 1950 
(5 U.S.C. 1081, et seq.), in this Court. The Federal Mari- 
time Board moved this Court to dismiss the petition for 
lack of jurisdiction under the Review Act of 1950. This 
Court denied the motion without prejudice to renewal after 
it had received briefs and heard argument on the merits. 
Upon such renewal, the Court dismissed the petition for 
lack of jurisdiction, Pacific Far East Line, Inc. v. United 
States and Federal Maritime Board, 103 App. D. C. 104, 
255 F. 2d 182 (1958). 


C. The Present Action 


PFEL sued in the Court below to set aside, vacate, and 
annul the Board’s report, served May 14, 1957, denying 
PFEL’s application, to find that the Board erred in its 
determination, and to remand the case to the Board for 
further proceedings (J.A. 10). The Department of Justice 
intervened as a plaintiff, through its Antitrust Division, 
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purportedly as spokeman for the United States (J.A. 25- 
26). Matson intervened as a defendant (J.A. 17 -18). PFEL 
moved for summary judgment (J.A. 28-29). The Board 
and Matson moved for dismissal of the complaints of 
PFEL and Antitrust, or, in the alternative, for summary 
judgment against the plaintiffs (J.A. 31-33). 

On November 26, 1958, without opinion, the Court below 
granted the motions of the Board and Matson for summary 
judgment, without indicating whether its order rests on 
jurisdictional grounds or on the merits,* and denied 
PFEL’s motion for summary judgment (J.A. 35-36). It 
is from this order that this appeal springs (J.A. 37). 


STATUTES INVOLVED 


Pertinent provisions of the Merchant Marine Act, 1936, 
as amended, 46 U. S. C. 41101 et seg., and of the Admin- 
istrative Procedure Act, 5 U. S. C. § 1001 et seq., are set 
forth in the Appendix hereto. 


SUMMARY OF ARGUMENT 
I 


This Court does not have jurisdiction to review the 
Board’s decision to deny to PFEL a special waiver of 
one of its obligations under its subsidy contract. 

Judicial review of the Board’s action is precluded by 
statute. Although such preclusion is not expressly men- 
tioned in the Merchant Marine Act, 1936, it is plainly to 
be inferred from the structure of the Act and from its sub- 
ject matter, involving a highly discretionary subsidy pro- 
gram. 

The Act expressly provides for review of only four care- 
fully specified types of Board action. This highly selective 
manner of provision for review indicates the legislative 
purpose to preclude review in all other instances. The 
legislative history confirms this fact. Two of the four 


4The Board moved for summary judgment on the ground that 
the court lacked jurisdiction, as well as on other grounds relating 
to the merits. 
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express provisions for review were added by amendment to 
the basic statute in subsequent years. Such amendments 
would have been unnecessary were there within the statute 
any generalized authority to seek judicial review. And in 
other sections which deal with matters of a type normally 
open to court jurisdiction, such as bankruptcy of a sub- 
sidized line, the Act is careful to state expressly that the 
Board’s jurisdiction shall remain final and exclusive. 

The subject matter of the Act further demonstrates that 
it precludes review. The Act deals with a promotional 
program, of which the award and administration of subsidy 
is a cardinal feature, and its various provisions invoke the 
discretion of a specially constituted expert agency. That 
agency’s functions are executive, political, and proprietary, 
rather than quasi-judicial, and are of a nature which courts 
have traditionally refrained from supervising. The Board 
is responsible in certain respects to the legislative and 
executive branches of the Government, and judicial review 
would be redundant and possibly inimical to the discharge 
of its duties. 

An additional ground for nonreviewability is the fact 
that the Board’s action is by law committed to agency dis- 
cretion. The award and administration of subsidies have 
traditionally been entrusted solely to the executive branch 
of the Government, to be performed without supervision by 
the judiciary. The Board’s function under Section 805(a) 
turns on matters of highly debatable inference from large 
or loose statutory terms and the very construction and 
application of the statute in the context of subsidized steam- 
ship operation is a distinct and profound exercise of dis- 
cretion. 

Appellant, moreover, lacks standing to bring this suit and 
there is consequently no case or controversy before this 
Court. Appellant has no legal right to an award of written 
permission to serve the Hawaii trade. In assuming the 
status of a subsidized operator, it has voluntarily agreed 
by contract to abide by the Board’s decision as to when the 
restriction against entry into the domestic operation shall 
be waived. Appellant’s only legal right is to have the 





8 


Board, after a hearing, pass upon its application for such 
waiver. This the Board has done. Moreover, appellant 
is not a person ‘‘adversely affected or aggrieved”’ within 
the meaning of any relevant statute because the Merchant 
Marine Act, 1936, includes no provision affording access to 
the courts to any party ‘‘adversely affected or aggrieved”’ 
by a Board decision. 

The Court lacks jurisdiction for the further reason that 
the instant suit is against the sovereign and there has been 
no consent. It is the fact, admitted by appellant, that the 
Board determination herein attacked is within the Board’s 
delegated statutory authority, and this is true even as- 
suming arguendo that the dertermination was erroneous. 
This suit can be entertained only if the sovereign has clearly 
consented thereto, but appellant has cited no statute giving 
such consent, and in fact there is none. 

Finally, this Court lacks jurisdiction for the reason that 
this is essentially a suit for mandamus to compel discre- 
tionary agency action. Mandamus can only be used to 
compel official duties of a ministerial nature, while the 
matters at issue herein are highly discretionary. 

For each of the foregoing reasons, this Court lacks juris- 
diction over this suit. 

The Antitrust Division, apart from the above jurisdic- 
tional defects which inhere in its position, is barred from 
collaterally attacking this Board order because it has failed 
to exhaust its administrative remedies and because it is 
notably guilty of laches. At no time did Antitrust seek to 
participate in the lengthy and widely publicized proceedings 
before the Board. A reversal of the Board’s determination 
at the instance of Antitrust, which never presented to the 
Board the novel statutory interpretation it now argues 
before this Court, would nullify the fundamental principles 
of exclusive primary jurisdiction and exhaustion of admin- 
istrative remedies. Antitrust could henceforth claim an 
unprecedented freedom to institute at will collateral attacks 
on administrative decisions, freed of any duty of first resort 
to the responsible agency. 
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I 


The Board was correct on the merits in finding that to 
grant the written permission sought by PFEL would (1) 
result in unfair competition to Matson’s exclusively do- 
mestic service between Hawaii and California; and (2) be 
prejudicial to the objects and policy of the Act. 

Matson’s California/Hawaii service qualifies for protec- 
tion under Section 805(a). In so determining, the Board 
recognized that Matson operates other separate and dis- 
tinct services which are not exclusively domestic. All of 
the Board’s prior decisions on this point have consistently 
held that a service confined to domestic ports, as is Mat- 
son’s California/Hawaii service, and sustained wholly by 
domestic cargo, is ‘‘exclusively in the coastwise or inter- 
coastal service’? within the meaning of Section 805(a). 

PFEL does not urge that the phrase ‘exclusively in the 
coastwise or intercoastal service’? applies only to com- 
panies that have no interest in any foreign service. In- 
stead, it contends that it applies only to companies that 
have no interest in any subsidized service. This construc- 
tion would alter the plain language of the statute and is 
insupportable in logic. 

As an exclusively domestic service, Matson’s California/ 
Hawaii service would suffer unfair competition if PFEL’s 
application were granted. The Board has consistently 
held that an exclusively domestic service may not be de- 
prived by subsidized carriers of cargoes which they need, 
have the capacity to carry, and to which they are funda- 
mentally entitled. In so holding, the Board has erected 
what is in effect an adequacy of service standard. 

The ‘‘fundamentally entitled’’ doctrine reflects the re- 
quirement of Section 805(a) that permissions thereunder 
be most sparingly granted. This requirement is dictated 
by (1) the negative language of the statute which makes 
grant of permission the exception, rather than the rule, 
(2) the legislative history, and (3) the fact that a depar- 
ture from the consistently strict Board construction of 
Section 805(a), without special warrant in this record, 
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would have arbitrarily favored PFEL over prior appli- 
cants for permission to enter the domestic trades. 

Under the ‘‘fundamentally entitled’’ doctrine, where the 
domestic line or lines give adequate service and are able 
and willing themselves to carry the cargo which the appli- 
cant would carry, the grant of permission is without more 
deemed to result in unfair competition. The record in this 
case established the fact that Matson adequately serves the 
California/Hawaii service and needs the cargo which would 
have been diverted by PFEL had the permission sought 
been granted. Neither appellant attacks, in the briefs to 
this Court, the Board’s finding that Matson needs the cargo 
and provides adequate service in the California/Hawaii 
trade. 


The contention of Antitrust and PFEL, that the Board 
can only find ‘‘unfair competition’’ where the record estab- 
lishes a future diversion of subsidy benefits to the proposed 
domestic operations, or where grant of permission will 
result in traditionally unfair competition, is invalid be- 
cause (1) diversion of subsidy, in any event, is absolutely 


prohibited by the second paragraph of Section 805(a), 
among other safeguards, (2) the general concept of tradi- 
tional unfair competition has been superseded in the field 
of ocean transportation by the specific statutory standards 
of the Shipping Act, 1916, so that what is illegal in a 
business covered by the antitrust laws may not be illegal 
in a venture covered by the latter Act, and vice versa, and 
(3) neither standard is susceptible of proof at a hearing 
concerning future shipping operations. Thus, the construc- 
tion of ‘“‘unfair competition’? which appellants urge this 
Court to force upon the Board would eliminate that statu- 
tory standard from Section 805(a). 

Furthermore, the Board found, even apart form the 
‘¢fyndamentally entitled’’ principle, that PFEL’s proposed 
service would unfairly compete with Matson’s California/ 
Hawaii service. Matson is and has been committed to serve 
all ports in Hawaii, including the less remunerative out- 
ports, and all classes of traffic including low-rated traffic, 
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while PFEL proposes to dedicate its ships only partly to 
the Hawaiian service (and to serve Guam in conjunction 
with Hawaii), to serve only the one main port of Honolulu, 
and to accept only limited quantities of cargo for Hawaii 
rather than full shiploads. 

Independently of the issue whether permission would 
result in unfair competition to an exclusively domestic 
service, the Board correctly found also that the requested 
permission would be prejudicial to the objects and policy 
of the 1936 Act. The considerations under this broad statu- 
tory determination are to some extent similar to those 
applied by the Interstate Commerce Commission in ‘‘public 
convenience and necessity’? cases. A new service will not 
be authorized where, as here, it is unnecessary and will 
impair the operations of existing carriers. As discussed 
above, Matson’s service is adequate and the additional 
service of PFEL is both unnecessary and harmful. 

PFEL’s proposal would, furthermore, be prejudicial to 
the statutory objective of stimulating the replacement of 
old vessels (Matson’s ships will require replacement during 
1963-1965) with modern vessels constructed in American 
shipyards. 

The Board’s conclusions—that PFEL’s proposed opera- 
tion would unfairly compete with an exclusively domestic 
service, and that it would be prejudicial to the objects and 
policy of the Act—call for an exercise of broad discretion 
as to which the courts will not substitute their own judg- 
ment. The expertise required for such determinations re- 
sides in the responsible administrative agency accustomed 
to dealing with the problem, rather than in the courts. 
Consequently, it is well settled that such agency determina- 
tions will be upheld if, as here, they have a rational basis 
and are grounded on substantial evidence in the record, 
They will not be disturbed even though a reviewing court, 
if presented with the same problem, might have reached 
a different conclusion. 

The Board gave proper weight to the findings of the 
Examiner. In fact the only material differences between 
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the reports of the Examiner and the Board are confined 
not to the underlying evidentiary facts, but to the infer- 
ential matter of whether the trade is adequately served. 
Since the record disclosed no reason to abandon precedent, 
as the Examiner would have done, the Board properly 
overruled the Examiner in some of his conclusions. 

The Board adequately stated its findings and conclu- 
sions, including its reasons for rejecting certain of the 
Examiner’s conclusions. The Board’s report contains an 
explicit statement of its reasoning and of the considera- 
tions leading to the result. A greater amount of detail is 


not required. 
ARGUMENT 


I. The Court Lacks Jurisdiction to Entertain This Suit 


The basic jurisdictional question presented is whether 
this Court has supervisory power over the manner in which 
the Board administers its subsidy contract with PFEL. 
Under that contract, PFEL has promised to direct its 
energies to the task of competing against foreign-flag lines 
on essential Foreign Trade Route No. 29, and, as a sub- 


sidized line, has expressly surrendered its right to engage 
in any domestic trade unless the Board gives it written 
permission to do so.®> In return for these obligations, 
among others, the Government has promised to pay a money 
subsidy to PFEL. If PFEL had never sought and received 
a subsidy contract, or if it were to surrender its contract, 
it would be free to engage in the Hawaii trade without any 


5Section 805(a) directs the Board not to pay subsidy to any 
contractor who participates in a domestic trade without written 
Board permission. To effectuate and reinforce this statutory 
directive, every operating-subsidy contract, including PFEL’s, 
includes a provision similar to Section 805(a) (J.A. (14007) 547- 
548). This provision should make PFEL and other subsidized lines 
acutely aware that upon entering into the subsidy contract they 
submit to prohibition against entering the domestic trade which, 
if the board so decides, may be absolute. It should be noted that 
Section 805(a) says that the Board “shall not” grant permission 
where certain conditions exist; it does not set forth any conditions 
under which the Board is required to grant permission. 
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restriction whatsoever. PFEL’s exclusion from free entry 
into the Hawaii trade derives solely from the fact that it 
is a subsidized line. 

We urge the Court to rule that Board determinations 
under Section 805(a) are unreviewable. It should so rule 
because (1) the statutory scheme of the Merchant Marine 
Act, 1936, clearly discloses a legislative purpose to preclude 
judicial review of the manner in which the Board admin- 
isters the promotional subsidy program of the 1936 Act; 
(2) the Board’s administration of this promotional pro- 
gram is by law committed to agency discretion; (3) appel- 
lant lacks standing to challenge the Board’s action; (4) 
this is a suit against the sovereign to which no consent has 
been given; and (5) this is essentially a suit for mandamus 
to compel discretionary agency action. 

Each of the foregoing points is discussed in Part I of 
this Brief, relating to the jurisdictional issues. Also in 
a separate portion of Part I, we deal with the extraordinary 
position of Antitrust. In Part II, we show that, apart 
from the jurisdictional issues, the Board’s decision is in any 
event correct on the merits. 


A. Judicial Review of the Board’s Action is Precluded by 
Statute. 


Cases arising under statutes which ‘‘preclude judicial 
review’’ are exempted from judicial review under Section 
10 of the Administrative Procedure Act, upon which appel- 
lants base their claim of jurisdiction. While the Merchant 
Marine Act, 1936, does not expressly preclude review of 
Board determinations under Section 805(a), the Adminis- 
trative Procedure Act does not require that review be pre- 
cluded in haec verba. The legislative purpose to preclude 


6The adverb “expressly”, which modified the words “preclude 
judicial review” in the relevant clause of original drafts of the 
Act (S. 7 and H.R. 1203, 79th Cong.), was eliminated during the 
legislative deliberations. This omission indicates the Adminis- 
trative Procedure Act contemplates that judicial review may be 
precluded by implication. See Air Line Dispatchers Ass’n. v. 
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the reports of the Examiner and the Board are confined 
not to the underlying evidentiary facts, but to the infer- 
ential matter of whether the trade is adequately served. 
Since the record disclosed no reason to abandon precedent, 
as the Examiner would have done, the Board properly 
overruled the Examiner in some of his conclusions. 
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restriction whatsoever. PFEL’s exclusion from free entry 
into the Hawaii trade derives solely from the fact that it 
is a subsidized line. 

We urge the Court to rule that Board determinations 
under Section 805(a) are unreviewable. It should so rule 
because (1) the statutory scheme of the Merchant Marine 
Act, 1936, clearly discloses a legislative purpose to preclude 
judicial review of the manner in which the Board admin- 
isters the promotional subsidy program of the 1936 Act; 
(2) the Board’s administration of this promotional pro- 
gram is by law committed to agency discretion; (3) appel- 
lant lacks standing to challenge the Board’s action; (4) 
this is a suit against the sovereign to which no consent has 
been given; and (5) this is essentially a suit for mandamus 
to compel discretionary agency action. 

Each of the foregoing points is discussed in Part I of 
this Brief, relating to the jurisdictional issues. Also in 
2 separate portion of Part I, we deal with the extraordinary 
position of Antitrust. In Part II, we show that, apart 
from the jurisdictional issues, the Board’s decision is in any 
event correct on the merits. 


A. Judicial Review of the Board’s Action is Precluded by 
Statute. 


Cases arising under statutes which ‘‘preclude judicial 
review’’ are exempted from judicial review under Section 
10 of the Administrative Procedure Act, upon which appel- 
lants base their claim of jurisdiction. While the Merchant 
Marine Act, 1936, does not expressly preclude review of 
Board determinations under Section 805(a), the Adminis- 
trative Procedure Act does not require that review be pre- 
cluded in haec verba® The legislative purpose to preclude 


©The adverb “expressly”, which modified the words “preclude 
judicial review” in the relevant clause of original drafts of the 
Act (S. 7 and H.R. 1203, 79th Cong.), was eliminated during the 
legislative deliberations. This omission indicates the Adminis- 
trative Procedure Act contemplates that judicial review may be 
precluded by implication. See Air Line Dispatchers <Ass’n. v. 
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review of Section 805(a) determinations is evidenced by the 
following facts: (1) the Act expressly provides for judicial 
review of a very limited number of specified agency actions, 
but not those under Section 805(a), and (2) the main fea- 
tures of the Act are the promotional subsidy programs, of 
which Section 805(a) is an integral part, and which are of 
the type normally reserved to the legislative and executive 
branches of the Government, rather than the judicial. 


1. The specific provision for judicial review under four 
specific sections of the Act manifests the purposeful pre- 
clusion of review in all others. There is no general review 
provision in the Act. Four sections of the Act do specifi- 
eally provide for judicial review in particular types of cases. 
Each of the four sections is notable for its detail and spe- 
cificity. The most important of these is Section 611(b), 
46 U.S.C., 1181(b), (reprinted in the Appendix) of especial 
pertinence because it is the only section of the Act which 
provides any review in the field of operating-subsidy con- 
tracts.? It permits subsidy contractors upon default of 


jaan aaa a nn nee 
National Mediation Board, 89 App. D.C. 24, 27, fn. 1, 189 F. 2d 
685, 688, f.n. 1 (1950), cert. denied 342 U.S. 849. 


This is confirmed by the legislative history of the Act. The House 
Report (H.R. 1980, 79th Cong., p. 41) clearly recognizes that a 
statute need not be specific in withholding judicial review, if it 
“upon its face give[s] clear and convincing evidence of an intent 
to withhold it.” See also S. Doc. 248, 79th Cong., 275; Statement 
by Representative Walter explaining the provisions of the Act on 
the floor of the House, 92 Cong. Rec. 5654; Heikkila v. Barber, 
345 U.S. 229, 232 (1953). 

7 The other sections are Section 402(b) (c), 46 U.S.C., 1142(b) (c), 
which provides for exclusive review by the Court of Claims of 
claims arising out of the termination of the foreign ocean mail 
contracts which preceded the subsidy program. Section 902(c) (d), 
46 U.S.C., 1245(c) (d), vests in United States district courts and 
in the Court of Claims jurisdiction over suits for just compensa- 
tion arising out of the requisition by the Government of vessels 
in time of emergency. In the case of mortgage and lien claim- 
ants, district courts alone have jurisdiction and they are required 
to sit as courts of admiralty. Section 1212, 46 U.S.C. 1292, like 
Section 902(b), has United States district courts sitting in ad- 
miralty. It provides for review of claims for losses arising out of 
war-risk insurance. 





15 


the United States and upon certain further very carefully 
circumscribed conditions to bring suit in this Court, which 
is given final and exclusive jurisdiction. 

All four sections contain time limitations and other condi- 
tions to the bringing of suit. Not only are they illustrative 
of a legislative intent to provide for such private litigable 
rights as were meant to be recognized under the Act, but 
illustrative as well of a congressional purpose to preclude 
review in all other instances. Switchmen’s Union v. Na- 
tional Mediation Board, 320 U.S. 297, 305-306 (1943), con- 
trols this case:® 


‘‘Here as in that case the intent seems plain—the 
dispute was to reach its last terminal point when the 
administrative finding was made. There was to be no 
dragging out of the controversy into other tribunals of 
law. 

‘That conclusion is reinforced by the highly selec- 
tive manner in which Congress has provided for ju- 
dicial review of administrative orders or determina- 
tions under the Act. There is no general provision 
for such review. But Congress has expressly provided 
for it in two instances. . . . When Congress . 
provided for judicial review of two types of orders or 
awards and in... the same Act omitted any such pro- 
vision as respects a third type, it drew a plain line of 
distinction. And the inference is strong from the his- 
tory of the Act that that distinction was not inad- 


8 Section 10 did not overrule decisions such as Switchmen’s Union 
v. National Mediation Bd., 320 U.S. 297, holding that the congres- 
sional intent to preclude judicial review can be inferred from the 
contents and context of the statute under which the suit arises. 
See Legislative History of the A.P.A., S. Doc. 248, 79th Cong., 
pp. 229-230 (Attorney General’s Comments Annexed to Senate 
Report) and p. 413 (comments read into the Congressional Record 
as extension of remarks by members of the House of Representa- 
tives). See also American Stevedores v. Porello, 330 U.S. 446, 452 
(1947), which points to the weight to be given to comments of 
the Attorney General on pending legislation which are incorporated 
in congressional reports. 
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vertent. The language of the Act read in light of that 
history supports the view that Congress gave adminis- 
trative action under § 2, Ninth a finality which it denied 
administrative action under the other sections of the 
Act.”’ 


See also Butte, A. & P. Ry. v. United States, 290 U.S. 127 
(1933). 

Stark v. Wickard, 321 U.S. 288 (1944), relied on by appel- 
lants, does not require a different result. The Court there 
pointed out that it was not overruling the Switchmen’s 
Union case. The case at bar clearly is controlled by 
Switchmen’s Union rather than Stark v. Wickard. In the 
latter case, unlike the case at bar, the complaint was 
that the agency action was without statutory authority. 
321 U.S. at 303, 307, 309-310. Indeed, to the extent that 
it is applicable here, the Stark decision supports the prop- 
osition that review is precluded in the instant case. The 
Court, at page 307, stated: 


‘So long as the provisions of the order are within 


the statutory authority of the Secretary such hearings 
and balloting furnish adequate opportunity for pro- 
test. Morgan v. United States, 298 U. S. 468, 480.” 


In the case at bar, the power to decide whether to grant 
or refuse Section 805(a) permission is unquestionably with- 
in the statutory authority of the Board and the Board 
reached its decision after complete administrative proceed- 
ings. Appellants merely ask this Court to substitute its 
judgment for that of the Board and to reach a different 
conclusion. 


® The Court said, in the Stark decision, page 303, footnote 17: 


“General Committee v. M-K-T..R. Co., 320 US. 323, and 
Switchmen’s Union v. Mediation Board, 320 U.S. 297, do not 
look in the contrary direction. Both assume claims created 
by statute in the petitioners and deny a judicial remedy to 
those claims on the ground that ‘Congress . . . has foreclosed 
resort to the courts for enforcement of the claims asserted by 
the parties.’ 320 U.S. 300 and 327.” 
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Moreover, the Court in Stark found in the statute under 
consideration clear indications that Congress intended to 
authorize judicial review generally of actions taken under 
that statute (p. 308): 


“The Act bears on its face the intent to submit 
many questions arising under its administration to 
judicial review. . . . It specifically states that the reme- 
dies specifically provided in ¢ 8a are to be in addition to 


any remedies now existing at law or equity. § 8a(8) 
e @ @>) 


In contrast, the Merchant Marine Act, 1936, contains noth- 
ing from which it might be inferred that Congress in- 
tended to grant any implied right to judicial review; every 
indication in the Act is to the contrary. 

The congressional purpose to preclude review except 
where specified is also evidenced by the legislative history 
of the Act. 

Only two of the aforementioned four sections providing 
for judicial review were enacted with the original passage 
of the Act in 1936. Section 611 was added in 1938, and 
Section 1212 in 1950. Had Congress intended in 1936 to 
permit general review of agency actions, it obviously would 
have been unnecessary to include a specific provision for 
review in these later enactments. 

The exclusive remedy for the Government’s default or 
unjust cancellation of a subsidy contract, set out in Section 
611, consists of application to the Board for leave to trans- 
fer the contractor’s vessels to foreign registry, and judicial 
review by this Court in the event of Board denial of such 
application. No injunctive or mandatory power is given to 
direct the Board to cure the default of the Government or 
to administer the contract in any particular way. The with- 
holding of all judicial power to direct particular action even 
in the case of default or cancellation by the Government 
implies that such power is @ fortiori withheld in connection 


10 See H.R. Rep. No. 2168, 75th Cong., 3d Sess. 23 (1938) ; H.R. 
Rep. No. 2582, 75th Cong., 3d Sess. 25 (1938). 
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with the day-to-day administration of the contract, inelud- 
ing the taking of action under Section 805(a). 

Indeed, Section 608 of the 1936 Act (inexplicably relied 
on by appellants) goes so far as to provide that even where 
a subsidized line’s affairs come directly under judicial 
control by reason of receivership or bankruptcy proceed- 
ings, the administration of the subsidy contract and the 
power to determine the purposes by which subsidy payments 
may be expended shall still be reserved to the Board alone, 
to the exclusion of the courts. This extraordinary provi- 
sion again highlights the congressional determination to 
leave the administration of subsidy contracts absolutely 
free of judicial supervision. 

Similarly, the legislative history of Section 606(1) of the 
Act, 46 U.S.C. 1176(1), which provides for readjustment 
from time to time of the amount of operating-differential 
subsidies, again demonstrates that Congress meant to pre- 
clude review wherever it was not expressly authorized. 
Original drafts of the Act provided for review either by a 
three-judge district court with direct appeal to the Supreme 
Court, or by this Court with review by the Supreme Court 
on certification of questions or on certiorari,” or by a 
district court or the Court of Claims.’* As enacted into 
law, however, Section 606(1) was stripped of all proposals 
for judicial review. This deliberate omission was patently 
designed to effect administrative finality of subsidy re- 
determinations by the Board, and affords further proof that 
omission elsewhere in the Act of a provision for judicial 
review plainly evinces a purpose to preclude it. 

Appellants place great reliance on an oral comment by 
J. C. Peacock, Director of the Shipping Board Bureau, to 


11S, 2582, 74th Cong., Ist Sess. (1935). 

12S, 3376, 74th Cong., 2d Sess. (1936); H.R. 8555, 74th Cong., 
Ist Sess. (1935). 

13 $. 3500, 74th Cong., 2d Sess. (1936). See also Hearings Before 
Senate Committee on Commerce on S. 2582, 74th Cong., Ist Sess. 
21-101 (1935); Hearings before House Committee on Merchant 
Marine and Fisheries on H.R. 8555, 74th Cong., Ist Sess. 701-702 
(1935). 
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the effect that, even without the express review provision 
originally drafted into what became Section 606(1), ‘‘the 
regular processes of law would ordinarily afford a suffi- 
cient protection’’. Mr. Peacock must have had in mind re- 
course to higher authority within the Executive Branch, or 
some sort of legislative relief, for he did not have in mind 
judicial review. This is made unmistakably clear by Mr. 
Peacock’s written memorandum submitted on the occasion 
of his testimony on behalf of the Bureau, formally com- 
menting on S. 2582 and H.R. 7521. Citing Williamsport 
Wire Rope Co. v. Commissioner, 277 U.S. 537, the memo- 
randum states that the Supreme Court considered ‘‘. . . 
that Congress did not intend that such a determination 
[of the type envisioned in Section 606(1)] should be re- 
viewable by the courts... .’’ Hearings before the Senate 
Committee on Commerce on S. 2582, 74th Cong., 1st Sess., 
page 100 (1935). Emphasizing the point further, Mr. Pea- 
eock’s memorandum went on to cite Old Colony Trust Co. 
v. Commissioner, 279 U.S. 716 as suggesting ‘‘very grave 
doubt as to whether [the Supreme Court] would sustain 
the jurisdiction now sought to be conferred”’ by the review 
provision in the then version of Section 606(1). Ibid. page 
101. Asa result of this, the review provision was taken out, 
and the matter left to the final discretion of the Board.”* 
2. Review is precluded because the 1936 Act deals with 
a promotional program, the conduct of which +s normally 
reserved to the legislative and executive branches of the 
Government, rather than the judicial. The notion that there 
is any implied provision for judicial review in the Mer- 
chant Marine Act, 1936, is refuted by the ‘‘text and tex- 


14 The “post-enactment legislative history” of the 1936 Act, 
discussed by PFEL at pages 18-22 of its Brief, is wholly inappo- 
site. As against the convincing indicia of non-reviewability con- 
tained in the 1936 Act itself and its pre-enactment legislative 
history, PFEL musters only an assortment of off-hand, vague 
comments made by legislators or Board officials in other legis- 
lative contexts far removed from the one at issue. In fact, in one 
of the cited comments (PFEL Br. 18, fn. 13), the witness was 
talking about Board orders entered under the Shipping Act, 
1916, and not the Act here involved. 
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ture’’ of the statute.» The very subject matter of the 
statute is alien to the normal reach of judicial review, and 
that is undoubtedly why Congress found it necessary to 
provide expressly for review in the four instances above 
mentioned. 

The Act embodies a grand promotional design utilizing 
such instruments, among others, as subsidy contracts tied 
to essential trade routes, mortgage loans, mortgage in- 
surance, the employment of Government-owned ships, and 
technical studies, to achieve its over-all purpose of pro- 
moting an American merchant marine capable of carrying 
a substantial part of our water-borne foreign commerce in 
time of peace, and of serving our armed forces in time of 
emergency. The Act should be treated as an organism, 
and every part should be related to the scheme as a whole 
in determining whether or not Congress intended to allow 
judicial review."* 

Examination of a few of the sections of the Act shows that 
the Act as a whole calls for the kind of sovereign action 
which is clearly unreviewable except where expressly made 
reviewable. 

Section 211 (reprinted in part in the Appendix) provides 
that the Maritime Administrator’* shall determine the 
trade routes which are ‘‘essential for the promotion, de- 
velopment, expansion, and maintenance of the foreign 


15 See dissent of Justice Frankfurter in Stark v. Wickard, 321 U.S. 
288, at 312 (1944). 


16The Supreme Court has held that even where a statute ex- 
pressly provides for judicial review: 


“|. courts have declined the opportunity to magnify their 
jurisdiction, by self-denying constructions which do not sub- 
ject to judicial control orders which, from their nature, the 
context of the Act, or from the relation of judicial power 
to the subject matter, are inappropriate for review.” C. & S. 
Air Lines v. Waterman Corp., 333 U.S. 103, 107 (1948). 


17 Reorganization Plan No. 21 of 1950 (64 Stat. 1273) transferred 
the function of making trade route determinations from the US. 
Maritime Commisssion to the Secretary of Commerce who dele- 
gates that function to the Maritime Administrator. 
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commerce of the United States... .’’? Such determinations 
involve executive and political judgments which are not 
subject to judicial review. Cf. C. é S. Air Lines v. Water- 
man Corp., 333 U.S. 103, 111 (1948), where the Supreme 
Court decided that an award of a certificate of convenience 
and necessity in foreign air transportation, subject to 
final approval of the President, was an executive rather 
than a regulatory function and was unreviewable despite 
the fact that the statute expressly provided for judicial 
review. See also United States v. George S. Bush & Co., 
310 U.S. 371 (1940) ; Coleman v. Miller, 307 U.S. 438, 454-495 
(1939); Adams v. Nagle, 303 U.S. 532 (1938); Oetjen v. 
Central Leather Co., 246 U.S. 297, 302 (1918); Louisiana 
v. McAdoo, 234 U.S. 627 (1914). 

The whole fabric of the Act is of a mingled political 
and proprietary nature. Section 501 provides, in part, 
for award of subsidy to aid in the construction of vessels 
to be used on essential foreign trade routes. Title V re- 
peatedly vests in the Board functions of a broadly discre- 
tionary and proprietary nature designed to enable it to 
subsidize and in other ways to promote the construction of 
modern, efficient vessels in American shipyards. 

Title VI spells out the program of operating-differential 
subsidy whereby the Board through contracts entered in- 
to with American companies insures the long-range opera- 
tion of modern vessels on essential trade routes under the 
American flag. Every element of the operating-differential 
subsidy program of Title VI involves broad exercise of 
discretion. 

Title VII authorizes the Board to build, charter, and 
sell vessels under special conditions whenever it finds, with 
the concurrence of the President, that the objects and policy 
of the Act cannot be realized within a reasonable time 
under the provisions of Titles V and VI. And the other 
titles in the Act are similarly concerned with matters of a 
highly discretionary nature. 

Title VIII sets up certain limitations to be followed by 
the Board in its administration of the subsidy programs. 
Among these is the prohibition of Section 805(a) against 
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entry into domestic trade by a subsidized line. The provi- 
sions of Title VIII are part and parcel of the subsidy 
program. 

Clearly, these functions of the Board—which lie at the 
heart of the Act’s statutory scheme—are not subject to 
judicial review, and Congress never intended that they 
should be. These functions involve the award and admin- 
istration of governmental subsidy or benefits which, as a 
rule, are unreviewable. Butte, 4. & P. Ry. v. U' nited States, 
290 U.S. 127 (1933). They relate to the disposititon or 
control of the Government’s own funds and property, and 
as such are unreviewable. Larson v. Domestic & Foreign 
Corp., 337 U.S. 682 (1949). They constitute a broad ex- 
ecutive program rather than a regulatory or quasi-judicial 
pattern and on this ground too are unreviewable. Larson v. 
Domestic & Foreign Corp. 337 U.S. 682 (1949) (disposal of 
war suprlus) ; United States v. Pink, 315 U.S. 203 (1942) 
(recognition of foreign government) ; Z & F Assets Corp. v. 
Hull, 311 U.S. 470, 489 (1941) (award of claims of USS. 
citizens against enemy in World War I); New Mexico v. 
Backer, 199 F. 2d 426 (10 Cir. 1952) (management of rec- 
lamation project); Seiden v. Larson, 88 App. D. C. 258, 
188 F. 2d 661 (1951), cert. denied 341 U.S. 950 (disposal of 
war assets). 

Section 805(a) is an integral part of the subsidy program 
laid out in the Act, and determinations made thereunder are 
no more reviewable than those made under other sections 
of the Act. The action which PFEL would have the Court 
review is 2 Board determination made in the course of ad- 
ministering PFEL’s subsidy. PFEL would thus invoke 
judicial compulsion for the award of a special permission 
which the Board is admonished by Section 805(a) to deny 
unless it can make certain positive findings which this 
record cannot support. 

An applicant under Section 805(a) has realized the full 
reach of his rights when the Board has afforded him a 
hearing. The limitation of relief to hearing before the re- 
sponsible agency, without further right to sue for judicial 
relief, is not uncommon. Switchmen’s Union v. Nat’l 
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Mediation Bd., 320 U.S. 297 (1943) ; 4.F.L. v. N.L.R.B., 308 
U.S. 401 (1940); Moffat Tunnel League v. United States, 
289 U.S. 113 (1933); Sprunt and Son v. United States, 
281 U.S. 249 (1930). Cf. Stark v. Wickard, 321 U.S. 288, 
307, 318 (1944). 

It is not enough to say, as appellants do, that Section 
805(a) actions resemble regulatory actions and should there- 
fore be reviewable. Section 805(a) clearly is part of a 
promotional subsidy program, and for this reason quite 
unlike ordinary licensing or other regulatory functions. 
Contrary to PFEL’s assertion (Br., p. 12), the fact is that 
Section 805(a) is not solely concerned with ‘‘conflicting 
private, rather than public, interest’’. It is rather con- 
cerned with how the Board adapts the subsidy program 
to the over-all maritime policy. In Reorganization Plan 
No. 21 of 1950, which carefully divides the functions of 
the Board into “regulatory functions”? (Section 104) 
and “‘subsidy award and other functions’’ (Section 105), 
Section 805(a) is listed not among the Board’s ‘‘regulatory 
functions’’, but under Section 105(1) of Plan No. 21, cover- 
ing ‘‘the functions with respect to making, amending, and 
terminating subsidy contracts, and with respect to con- 
ducting hearings and making determinations antecedent to 
making, amending, and terminating subsidy contracts. ...’’ 

While courts may not supervise the Board’s administra- 
tion of its subsidy contracts, the legislative and, to some 
extent, the executive branches of the Government do have 
some review powers over the Board. The Board is under 
a continuing duty to report to Congress and to officials 
in the executive branch. This duty sufficiently insures 
that the Board will responsibly exercise its discretion in 


18See Merchant Marine Act, 1936, Sections 207, 208, 211(g), 
212(d), 212(e), 212(f), 213, 402(d), 501(b), 502(f), and 510(f), 
all of which established more or less supervisory powers in Con- 
gress and in certain executive officials over some of the Board’s 
functions. Section 106 of Reorganization Plan No. 21 provides 
that as to all its subsidy functions, including the administration 
of Section 805(a), the Board “shall be guided by the general policies 
of the Secretary of Commerce with respect to such functions.” 
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carrying out its subsidy actions. Since the Board is already 
subject to surveillance by the legislative and executive 
branches, judicial review is redundant, and might subject 
the Board to conflicting direction. Cf. Stark v. Wickard, 
supra, page 310. 


B. The Court Lacks Jurisdiction to Review the Board’s 
Action because it is by Law Committed to Agency 
Discretion. 

Not only is judicial review unavailable under the Ad- 
ministrative Procedure Act when precluded by statute, it 
is also unavailable thereunder when the action complained 
of is “‘by law committed to agency discretion”’. 

As shown, the Merchant Marine Act, 1936, is concerned 
fundamentally with executive, political, and proprietary 
functions, and these functions are by their nature com- 
mitted to agency discretion. 

The Attorney General’s Manual on the Administrative 
Procedure Act (p. 94) explains, as to the meaning of the 
term ‘‘by law committed to agency discretion’’: 


‘‘For an example of such unreviewable agency action 
see United States v. George S. Bush & Co., 310 US. 371 
(1940) (action by the President under section 336(c) of 
the Tariff Act ‘if in his judgment’ such action is neces- 
sary). More broadly there are many statutory pro- 
visions which merely authorize agencies to make loans; 
under such statutes, the agencies’ discretion is usually 
so complete that the refusal to make a loan is not re- 
viewable under section 10 or any other statute.”’ 


This comment is, of course, as applicable to Government 
subsidies as it is to Government loans. By their very 
nature, subsidy and loan activities of the Government must 
finally and conclusively be lodged within the sound discre- 
tion of the dispensing agency. This is true not only as to the 
initial grant or refusal of a subsidy or a loan, but also as to 
the current administration of outstanding subsidy or loan 
agreements. The award or denial of permission to a sub- 





25 


sidized line to engage in a particular domestic trade is an 
important part of the business of current administration of 
the Board’s subsidy agreements, and must be reposed finally 
within the Board’s discretion. The instant case, therefore, 
falls squarely within the scope of the Attorney General’s 
example of ‘discretion . . . so complete that... [it] is not 
reviewable under section 10 or any other statute.”’ 

In United States v. George S. Bush & Co., 310 U.S. 371 
(1940), to which the Attorney General referred, the Su- 
preme Court stated (p. 380) : 


“Tt has long been held that where Congress has 
authorized a public officer to take some specified legis- 
lative action when in his judgment that action is neces- 
sary or appropriate to carry out the policy of Congress, 
the judgment of the officer as to the existence of the 
facts calling for that action is not subject to review 
[citations omitted]. As stated by Mr. Justice Story 
in Martin v. Mott, supra, pp. 31-32: ‘Whenever a stat- 
ute gives a discretionary power to any person, to be 
exercised by him upon his own opinion of certain facts, 
it is a sound rule of construction, that the statute con- 
stitutes him the sole and exclusive judge of the exist- 
ence of those facts.’ ”’ 


In the instant case, the Board was authorized by Section 
805(a) to award permission for appellant to operate in the 
domestic trade only if it could make the finding, inter aha, 
that the grant of such permission would not be prejudicial 
to the objects and policy set forth by Congress in the Mer- 
chant Marine Act, 1936. It is true that Section 805(a) 
calls for a hearing, but Congress’ instruction to the Board 
to employ this procedural technique does not alter the 
purely discretionary nature of the action. It surely does 
not create a right to judicial review of the statute’s purely 
diseretionary subject matter. The principle of the Bush 
case, supra, is fully applicable and controlling here.” 


19 Of the legion of cases on this point, Adams v. Nagle, 303 U.S. 
532, 541 (1938), is illustrative. Unlike the Bush case, the Adams 
case did not involve Presidential action. There, with reference to 
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The instant case is much like Panama Canal Company v. 
Grace Line Inc., et al., 356 U.S. 309 (1958). There the 
Supreme Court was concerned with the reviewability of 
the toll-fixing actions of the Panama Canal Company, a 
Governmental agency. The Court said (pp. 317-318): 


‘Section 10 of the Administrative Procedure Act, 60 
Stat. 243, 5 U.S.C. § 1009, excludes from the categories 
of cases subject to judicial review ‘agency action’ that 
is ‘by law committed to agency discretion.’ We think 
the initiation of a proceeding for readjustment of the 
tolls of the Panama Canal is a matter that Congress 
has left to the discretion of the Panama Canal Co. 
Petitioner is , as we have seen, an agent or spokesman 
of the President in these matters. It is ‘authorized’ to 
prescribe tolls and to change them. Canal Zone Code, 
Tit. 2, § 411. But the exercise of that authority is far 
more than the performance of a ministerial act. As 
we have seen, the present conflict rages over questions 
that at heart involve problems of statutory construc- 
tion and cost accounting: whether an operating deficit 
in the auxiliary or supporting activities is a legitimate 
cost in maintaining and operating the Canal for purpose 
of the toll formula. These are matters on which experts 
may disagree ; they involve nice issues of judgment and 
choice, New York v. United States, 331 U.S. 284, 335, 
which require the exercise of informed discretion. 
Cf. United States ex rel McLennan v. Wilbur, 283 U.S. 
414; Interstate Commerce Commission v. H umboldt 
S.S. Co., 224 U.S. 474, 484-485. The case is, therefore, 
quite unlike the situation where a statute creates a 
duty to act and an equity court is asked to compel the 


Oo 
an exercise of discretion lodged in the Comptroller of the Currency— 
a discretion materially analogous to the instant case—the Supreme 
Court emphasized that “For a court to entertain a suit for [the 
purpose of reviewing the Comptroller’s exercise of discretion | 
would be to render nugatory the functions Congress has confided 
in the Comptroller.” As in the Adams case, court review of the 
Board’s finding under Section 805(a) “would be to render nuga- 
tory the functions Congress has confided in the [Board].” 
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agency to take the prescribed action. Cf. Virgimum 
R. Co. v. System Federation, 300 U.S. 515, 551; Kansas 
City So. R. Co. v. Interstate Commerce Commission, 
252 U.S. 178. We put the matter that way since the 
relief sought in this action is to compel petitioner to fix 
new tolls. The principle at stake is no different that if 
mandamus were sought—a remedy long restricted, 
Marbury v. Madison, 1 Cranch 137, 166; Decatur v. 
Paulding, 14 Pet. 497, 514-517, in the main, to situations 
where ministerial duties of a nondiscretionary nature 
are involved. Where the matter is peraventure clear, 
where the agency is clearly derelict in failing to act, 
where the inaction or action turns on a mistake of 
law, then judicial relief is often available. Harmon v. 
Brucker, 355 U.S. 579, is a recent example. There the 
Secretary of the Army issued less than ‘honorable’ 
discharges to soldiers, based on their activities prior 
to induction. The Court held that the ‘records,’ pre- 
scribed by Congress as the basis for his action, were 
only records of military service. But where the duty to 
act turns on matters of doubtful or highly debatable 
inference from large or loose statutory terms, the very 
construction of the statute is a distinct and profound 
exercise of discretion. See Work v. Rives, 267 US. 175, 
183; Wilbur v. Kadrie, 281 U.S. 206, 219; Umited 
States ex. rel. Chicago Great Western R. Co. v. Inter- 
state Commerce Commission, 294 U.S. 50, 62-68. We 
then must infer that the decision to act or not to act ts 
left to the expertise of the agency burdened with the 
responsibility for decision.’’ (emphasis supplied) 


These considerations are present in full measure in the 
instant case. And the same conclusion should follow, 
namely, that the Board’s decision to act or not to act is left 
to the Board’s expertise and is exempt from court review. 


C. PFEL Lacks Standing. 


A constitutional prerequisite to court jurisdiction is the 
existence of a ‘“‘case or controversy’’. The plaintiff must 
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allege injury to a legally protected right. This requirement 
carries over into Section 10(a) of the Administrative Pro- 
cedure Act, which affords the right to judicial review only 
to persons ‘‘suffering legal wrong because of any agency 
action, or adversely affected or aggrieved by such action 
within the meaning of any relevant statute.”’ 

PFEL has no legal right to an award of written permis- 
sion to serve the Hawaii trade. It can point to no ‘‘legal 
right—one of property, one arising out of contract, one pro- 
tected against tortious invasion, or one founded on a statute 
which confers a privilege’’, which the law requires as a 
basis for standing. Tennessee Power Co. v. TVA, 306 U.S. 
118, 137-138 (1939). 

Section 805(a) is not ‘‘a statute which confers a privi- 
lege”. It is consistently prohibitive, rather than permis- 
sive, in its phrasing and in its intent. It says that ‘‘it 
shall be unlawful to award or pay any subsidy’’ where 
the contractor directly or indirectly engages in domestic 
trade without the Board’s permission, and it cautions that 
the Board ‘‘shall not grant any such application’’ for per- 
mission where it results in unfair competition to exclu- 
sively domestic services or prejudice to the objects and 
policy of the Act. The statute clearly does not say that a 
subsidized line has any legal right to such permission. 

The complaint itself discloses the fact that PFEL has no 
legal right. In seeking to establish its standing, PFEL is 
forced to allege in paragraph 19 of the complaint (J.A. 9) 
that it has suffered ‘‘injury’’ in that it cannot serve 
Hawaii ‘‘which it has a right to do’’ (emphasis added) un- 
less the Board ‘‘properly’’ finds unfair competition or 
prejudice to the objects and policy of the Act. The denial 
of permission is said to have ‘‘deprived plaintiff of the 
right to written permission to which it was entitled under 
section 805(a) ...’’ (emphasis added). 

These allegations misconstrue Section 805(a), and the 
statutory scheme of which it is a part. No subsidized line, 
once it has voluntarily accepted a subsidy contract, has a 
right to serve a domestic trade; it has only a right to have 
the Board pass upon its application for permission. That 
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right has been satisfied; the Board has afforded the appli- 
cant and other interested parties ® a full hearing in which 
it observed full procedural fair play. PFEL has no further 
rights. 

The historical requirement of ‘‘standing ’’ is not a mere 
‘legal technicality’’ or ‘‘obstruction on the road of jus- 
tice.’’4 It is an essential rule of judicial administration. If 
everyone who has suffered, or fears to suffer, a financial loss 
as the result of individual or offical action could sue in court 
whether or not he has a legal right at stake, ‘‘a vista of 
litigation hitherto unrevealed’’ would be opened. Ala- 
bama Power Co. v. Ickes, 302 U.S. 464, 480-481 (1938). 

The Supreme Court has accordingly ruled that, since a 
contractor has no legal right to a Government contract in 
the first place, he cannot be heard to complain that alleged 
violations of law by Government contracting officers sub- 
ject him to financial loss. Perkins v. Lukens Steel Co., 310 
U.S. 313 (1940). A fortiori, PFEL cannot be heard to com- 
plain that the Board has denied it (whether validly or 
erroneously) a waiver of a statutory and contractual ob- 
ligation voluntarly assumed by PFEL. 

The Administrative Procedure Act does not create any 
substantive right to review. The law is settled in this 
Circuit that Section 10 can afford entry into the courts only 
to one ‘‘suffering a legal wrong’’, that is, one whose legal 
rights have been violated by the agency action complained 
of, or to one ‘‘adversely affected or aggrieved by such 
action within the meaning of any relevant statute. ...’’™ 


20 Antitrust, had it sought to intervene, would no doubt have 
been admitted as a party by the Board. It has not even availed 
itself of its administrative remedies. 


21Cf. United States v. Storer Broadcasting Company, 351 US. 
192, 213-214 (1956) (dissenting opinion of Frankfurter, J.). 


22 Kansas City Power & Light Company v. McKay, 96 App. D. C. 
273, 281, 225 F. 2d 924, 932 (1955). And see Fahey v. O’Melveney 
and Myers, 200 F. 2d 420, 478 (9 Cir. 1952); Railway Express 
Agency v. Kennedy, 189 F. 2d 807 (7 Cir. 1951), cert. den. 342 
U.S. 830 (1951) ; Clement Martin, Inc. v. Dick Corp., 97 F. Supp. 
961 (W. D. Pa. 1951); Brisbois v. Hague, 85 F. Supp. 13, 14 
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As held in Kansas City Power & Light Cov. McKay, 96 
App. D.C. 273, 281, 225 F. 2d 924, 932 (1955), the latter 
phrase relates only to cases brought under statutory pro- 
visions which expressly enable aggrieved persons to seek 
review.” 

There is in the Merchant Marine Act, 1936, no statutory 
provision opening the courts to persons aggrieved by a 
Board decision under Section 805(a). It is well settled that 
actions taken, after hearing, by the Federal Maritime Board 
pursuant to the Merchant Marine Act, 1936, do not consti- 
tute a “‘legal wrong’’ or ‘‘aggrievement”’. Isbrandtsen 
Company v. Federal Maritime Board, 159 F. Supp. 884, 
886-887 (D.C.D.C. 1958). In American President Lines v. 
Federal Maritime Board, 112 F. Supp. 346 (D.C.D.C. 1953), 
the District Court erroneously held that the plaintiff was 
a “party aggrieved”’ because the Administrative Procedure 
Act imported the ‘‘adversely affected or aggrieved”’ pro- 
vision for judicial review into Section 605(c) of the Mer- 
chant Marine Act, 1936.%* This theory, however, was ex- 


Loan 
(D. C. Mass. 1949); Snyder v. Buck, 75 F. Supp. 902 (D.C.D.C. 
1948), vacated on other grounds, 85 App. D. C. 428, 179 F. 2d 
466 (1949), aff'd 340 US. 15 (1950); Olin Industries v. N.L.B.B., 
72 F. Supp. 225 (D.C. Mass. 1947). Cf. Aktiebolaget Bofors v. 
United States, 90 App. D. C. 92, 96, 194 F. 2d 145, 149 (1951) ; 
Almour v. Pace, 90 App. D. C. 63, 65, 193 F. 2d 699, 701 (1951) ; 
McEachern v. United States, 84 F. Supp. 902 (W.D. S.C. 1949). 

23 For example, the Federal Communications Act, Section 402(b) 
(6), 47 US.C. 402(b) (6) (“person who is aggrieved or whose 
interests are adversely affected”); the Federal Power Act, Section 
313, 16 U.S.C. 825(1) and the Natural Gas Act, Section 19, 15 
US.C. 717(n) (“party to the proceeding . . . aggrieved by an 
order issued by the Commission”); the Securities Exchange Act 
of 1934, Section 25, 15 U.S.C. 78(y) (“person aggrieved by an 
order issued by the Commission in a proceeding to which such 
person is a party”); and the like. 

24 Even though it erroneously found that it had jurisdiction to 
review, the District Court in American President Lines held that 
the scope of review was strictly limited only to determining 
whether the Board had in fact held a hearing as required by 
Section 605(c) of the Merchant Marine Act, 1936, “To the extent 
of determining whether any of these restrictions have been tran- 
scended, and only to that extent, judicial review is permissible.” 
112 F. Supp. at page 348 (emphasis added). 
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pressly overruled by this Court in Kansas City Power and 
Light Co. v. McKay, supra, 96 App. D. C. 273, 281 as follows: 


‘‘Plaintiffs-appellants cite and rely on the view ex- 
pressed in American President Lines v. Federal Mari- 
time Board, D.C.D.C. 1953, 112 F. Supp. 346, at page 
349, which would in effect delete from Section 10(a) 
the phrase ‘within the meaning of any relevant statute.’ 
That view cannot, of course, be accepted.”’ 


The Isbrandtsen decision, which followed both theAmeri- 
cam President Lines and the Kansas City Power and Light 
Co. cases, dismissed without discussion the ‘‘adversely 
affected or aggrieved’’ ground for standing to seek judicial 
review. 

In short, PFEL has no standing to sue because it has 
neither suffered any ‘“‘legal wrong”’ nor is it a person 
‘tadversely affected or aggrieved ... within the meaning of 
any relevant statute.’’ 


D. This is a Suit against the Sovereign to which there is 
No Consent 


This is manifestly a suit against the United States. The 
Board determination herein attacked is not in excess of 
delegated statutory authority, and this is true even assum- 
ing arguendo that the determination was erroneous. 

The issue presented is indistinguishable from that in 
Isbrandtsen Co., Inc. v. Federal Maritime Board, et al., 159 
F. Supp. 884 (D.C.D.C. 1958). That case, like this, involved 
Title VIII of the Merchant Marine Act, 1936, and, again 
like this case, it was a suit for review of a Board determi- 
nation made in the administration of an operating-subsidy 
contract like PFEL’s. There the Court said, at page 887: 


‘‘The plaintiff does not allege that the Board lacked 
authority to make the determination which is the sub- 
ject of this action, but plaintiff says that the Board’s 
decision was erroneous. Even if this is true, it would 
not be outside of the authority of the Board and would 
not be within the jurisdiction of this Court to enjoin. 





‘‘The decision of the Supreme Court in Larson v. 
Domestic & Foreign Corp., 337 U.S. 682, is controlling. 
Other authorities which lead to the same conclusion are: 
Doehla Greeting Cards vs. Summerfield, 97 U.S. App. 
D.C. 29, 227 F. 2d 44; State of Arizona vs. Hobby, 94 
U.S. App. D. C. 170, 221 F. 2d 408; and American Dredg- 
ing Co. vs. Cochrane, 89 U.S. App. D.C. 88, 190 F. 2d 
106.”’ 


This is, additionally, a suit against the sovereign because 
it attacks a determination as to the disposition of sovereign 
property, i.e., subsidy payments from the Federal Treasury. 
Larson v. Domestic and Foreign Corp., 337 U.S. 682, 703-704 
(1949) ; Seiden v. Larson, 88 App. D.C. 258, 188 F. 2d 661, 
666 (1951), cert. den. 341 U.S. 950. 

The gravamen of PFEL’s complaint is not that the Board 
lacked authority to act, but only that in so acting the Board 
has erred. But even the fact that the decision is erroneous 
does not bring it outside the scope of the agency’s authority. 
In Larson v. Domestic & Foreign Corp., 337 U.S. 682, 695 
(1949), the Supreme Court specifically stated that official 
action is no less official when ‘‘based on an incorrect deci- 
sion as to law or fact, if the officer making the decision was 
empowered to do so.”’ And in Seiden v. Larson, 88 App. 
D.C. 258, 263, 188 F. 2d 661, 666 (1951), cert. den. 341 US. 
950, it was said: 


‘¢What we have said is perhaps sufficient to dispose of 
the case. But there is an alternative ground of decision. 
In the Larson case the Supreme Court made clear 
that in a suit against a Government official ‘relief can 
be granted, without impleading the sovereign, only 
because of the officer’s lack of delegated power. A 
claim of error in the exercise of that power is therefore 
not sufficient.’ 337 U.S. 690, 69 S. Ct. 1461. Appellants 
contend that the Administrator’s action was beyond his 
statutory jurisdiction. We think that in substance 
appellants’ claim amounts to no more than that the 
Administrator acted erroneously.’’* 


25 See also Doehla Greeting Cards v. Summerfield, 97 App. D. C. 
29, 32, 227 F. 2d 44, 47 (1955); State of Arizona v. Hobby, 94 
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A less ‘strict application of those principles [of sover- 
eign immunity] would cause intolerable interference with 
public administration,”’ °—in this case with the adminis- 
tration of subsidy programs under the Merchant Marine 
Act, 1936. 

Since this is a suit against the sovereign, it can be enter- 
tained only if the sovereign has consented to such a suit. 
Such consent does not exist.” 

The Board does not raise the defense that this is a suit 
against the sovereign merely to seek refuge in technicality. 
Rather, we suggest that accomplishment of the national 
maritime policy will not be aided by opening the courts to 
suits by unsuccessful applicants for a subsidy award or 
for a waiver under a subsidy contract, and suits by com- 
petitors seeking to nullify a grant of subsidy to a successful 
applicant. 

The suit should be dismissed as an unconsented suit 
against the United States. 


nnn LEE 
App. D.C. 170, 173, 221 F. 2d 498, 500 (1955), where it was said 
that “Erroneous action taken in the exercise of an admittedly 
delegated power is inescapably the action of the United States and 
the effort to enjoin it must fail as an effort to enjoin the United 
States.” 

26 Justice Douglas, concurring in Larson v. Domestic & Foreign 
Corp., supra, at page 705. 

27 Plaintiffs’ sole jurisdictional citations (J.A. 2) are to 28 U.S.C. 
1331 and Sections 10(a) and (b) of the Administrative Procedure 
Act, 5 U.S.C. 1009. Sections 10(a) and (b) have been dealt with 
above. Far from consenting to this suit, they exclude review by 
the courts of this type of agency action, because review is precluded 
by the statute, and because the action is by law committed to agency 
discretion. The general jurisdiction provision, 28 U.S.C. 1331 is 
no more helpful to the appellants. It obviously is not a grant of 
consent by the United States to be sued; if it were, it would open 
the courts to any suit against the Government involving $3,000 
or more, and would effectively put an end to the principle that 
the sovereign is not subject to suit without its specific consent. 





34 


E. This Is Essentially a Suit for Mandamus to Compel 
Discretionary Agency Action and Must Therefore Be 
Dismissed. 


1. The relief sought is in the nature of mandamus. The 
true fact is that plaintiff really seeks mandamus. It asks 
the Court for ‘‘a direction to these agencies, and to the 
individual defendants in their respective official capacities, 
that PFEL’s application be granted.’”’ If PFEL is to 
obtain any real relief, it must secure a judgment which 
brings it a grant of permission. 

A mere invalidation of the Board’s action will not, in 
itself, result in a grant of permission to PFEL to operate 
in the domestic Hawaiitrade. Only the Board is empowered 
to make the necessary findings and to grant permission. 
Thus, PFEL must attempt to induce the Court to enter a 
writ of mandamus ordering the Board to grant permission. 

And because mandamus does not lie, PFEL clothes its 
complaint with the aspect of a prayer for injunction. How- 
ever, a court’s jurisdiction cannot be enlarged merely by 
phrasing a prayer for relief in the negative rather than the 
positive, or by entitling a complaint a petition for injunction 
rather than one for a writ of mandamus. 

The Courts have long recognized, beginning with Gaines 
v. Thompson, 7 Wall. 347, 352 (1868), that mandamus and 
mandatory injunction are legal equivalents, subject to the 
same rules, and that the form of relief sought is irrelevant.” 

The inability of the district courts to grant mandatory 
relief goes to the substance and not to the form of the 
complaint (Smith v. Bourbon County, supra, at p. 112), and 
cannot be circumvented by labeling an essentially manda- 
tory proceeding as a bill in equity (Smith v. Bourbon 


28 Litchfield v. Register and Recewer, 9 Wall. 575, 577 (1869) ; 
Marquez v. Frisbie, 101 US. 473, 475 (1879) ; Smith v. Bourbon 
County, 127 US. 105, 112 (1888); New Orleans v. Paine, 147 US. 
961, 268 (1893); Warner Valley Stock Co. v. Smith, 165 US. 28, 
33 (1897); Miquel v. McCarl, 291 U.S. 442, 452 (1934); Virginian 
Ry. v. Federation, 300 US. 515, 551 (1937) ; cf. Adams v. Nagle, 
303 U.S. 532. 542 (1938); Colegrove v. Green, 328 US. 549, 555 
(1946) ; Whitehouse v. Illinois Central R. Co., 349 US. 366, 373- 
374 (1955). 
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County, supra, at page 112; Youngblood v. United States, 
141 F. 2d 912, 915 (6 Cir. 1944) Biggs v. Ward, 212 F. 2d 
209, 211 (7 Cir. 1954)), or by the use of double negatives 
(Knickerbocker Ice Co. v. Sprague, 4 F. Supp. 499 (S.D.N.Y. 
1933) ). 

2. Judicial jurisdiction to compel official action is limited 
to enforcement of merely ministerial duties. The power 
of the courts to compel official action is limited to the en- 
forcement of nondiseretionary ministerial duties. Marbury 
v. Madison, 1 Cranch 137, 166 (1803), and Decatur v. Pauld- 
ing, 14 Pet. 497, 514-517 (1840). And the interpretation 
of ‘‘a statute or statutes the construction of which is not 
free from doubt... is regarded as involving the character 
of judgment or discretion which cannot be controlled by 
mandamus’’. Wilbur v. United States, 281 U. S. 206, 219 
(1930). In particular, the construction of a statute by the 
agency entrusted with its administration is a ‘¢discretion- 
ary’”’ matter, reviewable in mandamus proceedings only if 
it is ‘‘clearly erroneous” and the matter is ‘‘peradventure 
clear’’,® or, in other words, if it does not require the 
gathering of its purport ‘‘by doubtful inference from stat- 
utes of uncertain meaning”. Panama Canal Company v. 
Grace Line Inc., 356 U. S. 309 (1958) ; I. C. C. v. New York, 
N.H. & H. R. Co., 287 U. S. 178, 203-204 (1932). 

3. The administration of Section 805(a) is discretionary. 
The application of such statutory language as ‘‘ynfair 
competition”’, ‘operating exclusively in the coastwise or 
intercoastal service’’, and ‘‘prejudice to the objects and 
policy of this Act’’ is surely not ‘‘peradventure clear’’. In 
applying such language, executive agencies are not ‘‘mere 
fact-finding bodies”. Gray v. Powell, 314 U. S. 402, 412 
(1941). 

In New York v. United States, 331 U. S. 284, 335 (1947), 
the Supreme Court stressed that the: 


‘«‘ . . problems of transportation economics are com- 


plicated and involved. For example, the determination 


29 United States ex rel. Chicago Great Western R.R. Co. v. 
Interstate Commerce Commission, 294 U.S. 50, 63 (1935). 
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of transportation costs and their allocation among 
various types of traffic is not a mere mathematical 
exercise. Like other problems in cost accounting, it 
involves the exercise of judgment born of intimate 
knowledge of the particular activity and the making 
of adjustments and qualifications too subtle for the 
uninitiated.’’ 


The discretionary nature of the Board’s functions under 
the Merchant Marine Act, 1936, is highlighted by the im- 
mense range of activity required of the Board under that 
Act, described in an earlier part of this Brief. 

The complaint in this case says no more than that the 
Board has reached an erroneous decision. It does not pre- 
sent a situation where an agency has arbitrarily refused 
to act although required to do so, and where a Court may 
direct it to act, without, however, assuming to control or 
guide the exercise of its authority. Cf. Virginian Ry. v. 
Federation, 300 U. S. 515, 551 (1937) ; Interstate Commerce 
Commission v. Humboldt S.S. Co., 224 U. S. 474, 485 (1912). 
The Board’s refusal to grant permission is not based on a 
failure to take any action at all, but is instead a considered 
conclusion based on the evidence compiled during weeks 
of hearing in which PFEL was afforded every procedural 
right available before an administrative agency and in 
which Antitrust did not even take the trouble to partici- 
pate. 


F. The Antitrust Division Is Barred by Its Failure to Ex- 
haust Its Admimstrative Remedies, and for Other 
Reasons. 


The foregoing jurisdictional arguments are fully appli- 
cable to the suits of both appellants, but they have been 
primarily addressed to PFEL’s complaint, since the com- 
plaint of Antitrust is essentially derivative. 

But apart from the foregoing jurisdictional defects in 
its complaint, Antitrust is, by reason of its extraordinary 
posture, barred from bringing this suit. 
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At no time during the pendency of the lengthy admin- 
istrative proceedings before the Board did Antitrust seek 
to participate. Despite the facts that PFEL’s application 
for Section 805(a) permission was filed December 15, 1955, 
received very wide publicity in the Federal Register and 
elsewhere, and Antitrust had actual notice thereof, Anti- 
trust expressed no interest in the determination of the 
issues until long after the final Board decision in the case. 
As a result, the contentions now belatedly submitted by 
Antitrust were never presented to the Board, although 
obviously they should have been. Indeed, when the PFEL 
complaint was filed, the Department of Justice joined with 
the Board in filing an answer which raised all of the de- 
fenses which Antitrust now seeks to avoid (J.A. 11-14). 

Accordingly, while we answer Antitrust’s arguments on 
the merits in Part II, we urge at this point that Antitrust 
is barred by its failure to participate in the proceedings 
before the Board and for other reasons. 

It is well settled that recourse to the Courts may be had 
only after all available administrative remedies have been 
exhausted. Antitrust is bound, as are all other persons, by 
this basic principle of judicial administration. Far East 
Conference v. United States, 342 U.S. 570 (1952); Umited 
States v. Alaska S.S. Co., 110 F. Supp. 104 (W.D. Wash., 
1952); United States v. Borax Consolidated, Ltd., 141 
F. Supp. 396 (N.D. Calif., 1955); United States v. Pacific 
Lumber Co., Inc., unreported, Civil No. 34859, N.D. Calif., 
July 31, 1956. In each of these cases, the Department of 
Justice through the Antitrust Division sought to attack in 
court, without prior resort to the Board, practices intimately 
related to matters within the Federal Maritime Board’s 
responsibility. In each case, the suit was dismissed on the 
ground of lack of jurisdiction by reason of the Board’s 
exclusive primary jurisdiction and the Department’s failure 
to exhaust the administrative remedies available before 
the Board. 

Courts properly and necessarily do not entertain disputes 
which should have been litigated in the first instance before 
an administrative agency having jurisdiction. Until the 
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administrative agency has had an opportunity to consider 
and decide the issues raised by a litigant, that litigant may 
not present the issues to a court. This Court has em- 
phatically so held. Southwestern Publishing Co. v. F.C.C., 
100 App. D.C. 251, 255, 243 F. 2d 829, 833 (1957). The 
Supreme Court so held in U.S. Navigation Co. v. Cunard 
9.8. Co., 284 U.S. 474 (1932). And in the Far East Con- 
ference case, supra, in confirming that prior resort to the 
responsible administrative agency (there, as here, the Fed- 
eral Maritime Board) was required of the Department of 
Justice no less than of private litigants, the Supreme Court 
said: 

‘But the Government argues that it should not be 
forced to go first to the Board because the United 
States may not be deemed a ‘person’ who under § 22 of 
the Shipping Act may file a complaint with the Mari- 
time Board. Surely the large question here in issue 
ought not to turn on such a debating point. It is 
almost frivolous to suggest that the Maritime Board 
would deny standing to the United States as a com- 


plainant.... The matter seems to be disposed of by 
United States v. Interstate Commerce Commission, 337 
U.S. 426, 430 et seg., involving similar provisions of 
the Interstate Commerce Act.’? (342 U.S. 570, 576) 


The cases in which the Department of Justice has assailed 
in court the decisions of administrative agencies are con- 
fined to only those cases where the Department had par- 
ticipated in the underlying proceedings before the agency 
and thus satisfied the demands of the doctrines of exclusive 
primary jurisdiction and exhaustion of administrative 
remedies. The Department did so in Federal Maritime 
Board v. Isbrandtsen Co., 356 U.S. 481 (1958) and United 
States v. I.C.C., 337 U.S. 426 (1949), and thus was free to 
seek judicial review of agency decisions with which it dis- 
agreed. 

As in the Far East case, supra, it would be frivolous to 
suggest that the Board would deny it leave to intervene 
and participate fully in the agency proceedings, had Anti- 
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trust sought to do so. It is probable that the Board would 
also have accepted the filing, after decision, of a timely 
petition for reconsideration had Antitrust elected to await 
Board decision before acting. 

By its abstention from participation in the Board pro- 
ceedings, Antitrust has barred itself from raising in Court 
for the first time issues intimately touching upon a matter 
within the Board’s special competence. It should not be 
permitted to seek from this Court a decision on legal argu- 
ments never presented to the Board. Having failed to ex- 
haust available administrative remedies, Antitrust should 
be estopped from attacking collaterally a Board decision. 

Moreover, Antitrust is notably guilty of laches. Its 
concern with issues that had been pending before the Board 
since December 15, 1955 did not find expression for almost 
three years until it sought leave to intervene in the Court 
below on August 8, 1958. It is most unfair for Antitrust 
deliberately to delay its action during the full run of the 
agency proceedings, and, only after the Board has finally 
decided the case on the arguments before it, belatedly to 
make a collateral attack on the decision in a “‘snit for 
review’’. 

Its failure to enter the proceedings before the Board 
casts inescapable doubt upon any supposition that the 
issues in this case are of importance to any statutory policy 
or program for which Antitrust is responsible. 

Conceding Antitrust’s right in other cases to speak for 
the United States in the public interest, we submit that it 
holds no warrant to do so in the cireumstances of this case. 
The Merchant Marine Act, 1936, vests in the Board, not 
Antitrust, exclusive jurisdicition over the maritime subsidy 
program, including the public interest therein. Section 
805(a) permissions are an important and integral element 
of that program. By virtue of its special competency in 
the field of ocean transportation, the Board is the body best 
equipped—and is by statute charged with the direct duty 
—to pass upon the propriety of permitting a subsidized 
carrier to engage in domestic trade. The award or denial 
of Section 805(a) permissions turn upon traffic considera- 
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trust sought to do so. It is probable that the Board would 
also have accepted the filing, after decision, of a timely 
petition for reconsideration had Antitrust elected to await 
Board decision before acting. 

By its abstention from participation in the Board pro- 
ceedings, Antitrust has barred itself from raising in Court 
for the first time issues intimately touching upon a matter 
within the Board’s special competence. It should not be 
permitted to seek from this Court a decision on legal argu- 
ments never presented to the Board. Having failed to ex- 
haust available administrative remedies, Antitrust should 
be estopped from attacking collaterally a Board decision. 

Moreover, Antitrust is notably guilty of laches. Its 
concern with issues that had been pending before the Board 
since December 15, 1955 did not find expression for almost 
three years until it sought leave to intervene in the Court 
below on August 8, 1958. It is most unfair for Antitrust 
deliberately to delay its action during the full run of the 
agency proceedings, and, only after the Board has finally 
decided the case on the arguments before it, belatedly to 
make a collateral attack on the decision in a ‘‘suit for 
review’’. 

Its failure to enter the proceedings before the Board 
casts inescapable doubt upon any supposition that the 
issues in this case are of importance to any statutory policy 
or program for which Antitrust is responsible. 

Conceding Antitrust’s right in other cases to speak for 
the United States in the public interest, we submit that it 
holds no warrant to do so in the circumstances of this case. 
The Merchant Marine Act, 1936, vests in the Board, not 
Antitrust, exclusive jurisdicition over the maritime subsidy 
program, including the public interest therein. Section 
805(a) permissions are an important and integral element 
of that program. By virtue of its special competency in 
the field of ocean transportation, the Board is the body best 
equipped—and is by statute charged with the direct duty 
—to pass upon the propriety of permitting a subsidized 
carrier to engage in domestic trade. The award or denial 
of Section 805(a) permissions turn upon traffic considera- 
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tions and upon whether such permission is prejudicial to 
the objects and policy of the 1936 Act. These are matters 
as to which the Board has a continuing concern, a special 
competence, and a statutory responsiblity. 

By contrast, Antitrust is only sporadically, if at all, con- 
cerned with shipping or subsidies and it has no special 
competence in this area. In the field of unfair restraints 
on trade Antitrust acts under a generalized statutory war- 
rant, whereas the Board has a specific, affirmative statutory 
duty and program under which it must administer subsi- 
dies in the field of ocean shipping, and in Section 805(a) 
it must administer a provision which deals inhospitably 
with competition between subsidized and domestic services. 

In short, we submit that even if Antitrust is now to be 
heard, it is the Board, rather than Antitrust, upon which 
this Court should rely as spokesman for the considerations 
of national policy relevant to this case. 

A reversal of the Board’s determination at the instance 
of Antitrust would create a novel doctrine inimical to 
the orderly performance of their respective duties by the 


Board and the courts. It would nullify the principles of 
exclusive primary jurisdiction and exhaustion of adminis- 
trative remedies. Antitrust could henceforth claim free- 
dom to institute at will collateral attacks on administrative 
decisions, freed of any duty of first resort to the responsi- 
ble agency. The result would go far to reduce to futility 
the ‘‘memorable words’’ *° of Chief Justice Stone: 


«« _ . court and agency are not to be regarded as 
wholly independent and unrelated instrumentalities of 
justice, each acting in the performance of its pre- 
scribed statutory duty without regard to the appropri- 
ate function of the other in securing the plainly indi- 
cated objects of the statute. Court and agency are 
the means adopted to attain the prescribed end, and 


30So characterized and quoted with approval by Justice Frank- 
furter in denying to the Department of Justice recourse to the 
courts in Far East Conference v. United States, 342 U.S. 570, 575 
(1952). 
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so far as their duties are defined by the words of the 
statute, those words should be construed so as to at- 
tain that end through coordinated action. Neither 
body should repeat in this day the mistake made by 
the courts of law when equity was struggling for rec- 
ognition as an ameliorating system of justice; neither 
can rightly be regarded by the other as an alien in- 
truder, to be tolerated if must be, but never to be 
encouraged or aided by the other in the attainment 
of the common aim.’? United States v. Morgan, 307 
U.S. 183, 191 (1939). 


Il The Board’s Determination Was Correct on the Merits 


Section 805(a) forbids the Board to grant the permis- 
sion sought by PFEL unless the Board finds that it will 
not (1) ‘‘result in unfair competition to any person, firm, 
or corporation operating exclusively in the coastwise or 
intercoastal service’’ or (2) ‘‘be prejudicial to the objects 
and policy of [the] Act.”” Thus, even if the Board deter- 
mines either that there is no exclusively domestic operator 
in the trade or that award of permission would not result 
in unfair competition, it still cannot grant the permission 
unless it further finds that the award of permission would 
not be prejudicial to the objects and policy of the Act. 
The determination whether the award of permission will 
be prejudicial to the objects and policy of the Act is in- 
dependent of whether an exclusively domestic operator is 
in the trade. In accordance with the preponderance of 
the evidence, the Board found against PFEL on both 
grounds. 

Appellants claim that the Board erred on the following 
grounds: 


A. As to the issue of ‘‘unfair competition”’: 


1. PFEL, but not Antitrust, contends that Matson’s Cal- 
ifornia/Hawaii service is not exclusively domestic and, 
therefore, not entitled to protection against ‘‘unfair com- 
petition’? (PFEL Br. 22-30). 





2. Appellants contend that award of Section 805(a) per- 
mission to PFEL would not result in ‘‘unfair competition’”’ 
to Matson because a finding of unfair competition must 
be premised on a finding that the applicant for permission 
‘‘would divert subsidy moneys into domestic operations or, 
because of its subsidy status otherwise obtain a competi- 
tive advantage over an unsubsidized carrier’’ (Antitrust 
Br. 28), and there was no such finding in this case. This 
argument constitutes the crux of Antitrust’s brief and is 
supported by PFEL (PFEL Br. 30-32). 


B. As to the issue of ‘‘prejudice’’ to the objects and 
policy of the Act, both Antitrust and PFEL contend that: 


1. The Board did not make adequate basic findings upon 
which to support the conclusion that award of Section 805 
(a) permission to PFEL would be ‘‘prejudicial to the ob- 
jects and policy of the Act’’ (Antitrust Br. 34-36; PFEL 
Br. 39-40). 

2. Matson’s replacement program would not be jeopard- 
ized (PFEL Br. 32-39; Antitrust does not make this argu- 
ment). 

3. The Board failed to consider that entry of PFEL 
would end Matson’s alleged monopoly position in the trade 
(Antitrust Br. 36; PFEL Br. 40-41). 


C. As to the Board’s treatment of the Examiner’s Rec- 
ommended Decision, PFEL, but not Antitrust, contends that 
the Board improperly rejected, without reason, many of 
the material findings of the Examiner (PFEL Br. 41-49). 


None of these contentions is valid. 


A. The Board Correctly Found that the Grant of Permis- 
sion Will Result in Unfair Competition to an Exclu- 
sively Coastwise Service. 


1. Matson operates a service exclusively in the coastwise 
trade and comes within the protection of the statute. Pre- 
liminary to the question of unfair competition (but not to 
the question of prejudice to the objects and policy of the 
Act) is the question whether the carrier invoking the 
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protection of Section 805(a) (here, Matson) is an operator 
‘‘exclusively’”’ in the domestic coastwise or intercoastal 
service. The Board found that Matson’s freight service 
between California and Hawaii was an ‘‘exclusively’’ do- 
mestic service entitled to the statutory protection against 
unfair competition (J.A. (14007) 13-14). The Examiner, 
upon whom PFEL relies so heavily, reached the same 
conclusion (J.A. (14007) 29). In making this determina- 
tion, the Board recognized that Matson operated other 
separate and distinct services which are not exclusively 
domestic. The Board, however, had long since and consist- 
ently held that an exclusively domestic service is entitled 
to protection from unfair competition under Section 805(a) 
even though it is operated by a company which also pro- 
vides other separate steamship services that are not ex- 
clusively domestic. American President Lines, Subsidy, 
Route 17, 4 F.M.B. 488, 500-501 (1954) ; American President 
Lines—Unsubsidized Operations, Route 17, 3 F.M.B. 457, 
470 (1951). 

The phrase ‘‘will result in unfair competition to any 
person, firm, or corporation operating exclusively in the 
coastwise or intercoastal service’? can be read only two 
ways.” Hither ‘exclusively in the coastwise or intercoastal 
service’? (1) relates to all the operations of any person, 
firm, or corporation, so that if the operator of an exclu- 
sively domestic service has an interest in a separate service 
which touches a foreign port, the exclusively domestic 
service is not entitled to protection from unfair competi- 


31 The construction by an administrative agency of terms embod- 
ied in the statute for which it is responsible will not be cast aside 
unless unreasonable or plainly inconsistent with the statutory pur- 
pose. See United States ex rel. Hirshberg v. Cooke, 336 US. 210, 216 
(1949) ; S.E.C. v. Central Illinois Corp., 338 U.S. 96, 126 (1949) ; 
United States v. Shreveport Grain Co., 287 US. 77, % (1932) ; 
Wisconsin v. Illinois, 278 U.S. 367, 413 (1929). As will be shown 
herein, the Board’s construction of the term “person, firm, or corpo- 
ration operating exclusively in the coastwise or intercoastal serv- 
ice” is entirely reasonable and consistent with the statutory purpose. 

32 As noted below, PFEL would construe it in a third, and wholly 
insupportable way. 
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tion, or (2) it applies only to the particular service involved, 
so that any wholly domestic service is entitled to protection 
from unfair competition even though its owner may have 
an interest in a separate service which touches foreign 
ports. 

The Board has in the past and in the instant case read 
the statute realistically and followed the latter construc- 
tion. On the basis of its knowledge of the special needs 
of the domestic services, the Board regards the protection 
of Section 805(a) to be necessary for the survival of those 
services which, without touching any foreign port, are 
sustained wholly by domestic cargo. Such services require 
protection whether or not other wholly separate services 
of the same company serve foreign ports, with or without 
subsidy. If ‘‘exclusively’’ were read to relate to all the 
interests of the owner of the exclusively domestic service, 
practically no domestic service now in existence would 
qualify and the unfair competition standard of Section 
805(a) would be effectively read out of the statute. 

It is essential that PFEL’s argument on this point be 
clearly understood. It concedes * that the Board had ear- 
lier been correct in protecting Luckenbach Steamship Co. 
and Waterman Steamship Corp. from the competition of 
the applicant in American President Lines, Subsidy, Route 
17, 4 F.M.B. 488 (1954), although Luckenbach and Water- 
man admittedly were involved in foreign operations distinct 
from their domestic services. PFEL thus does not contend 
that ‘‘exclusively ’’ domestic applies only to companies that 
have no interest in any foreign service. It contends instead 


33 Tt admits that: 


“Tf a carrier has no subsidized affiliations and has an exclu- 
sively domestic service [emphasis added], it is not subject 
to regulation under section 805(a) and it zs entitled to its spe- 
cial protection. Conversely, if a carrier receives subsidy, op- 
erates a subsidized service, or has subsidized affiliations, it be- 
comes by that fact alone subject to regulation under Section 
ey and not entitled to its special protection” (PFEL Br. 
25). 
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that it applies only to companies that have no interest in 
any subsidized service.™ 

But Section 805(a) does not protect those ‘‘operating 
exclusively without subsidy’’, as PFEL contends; had that 
been Congress’ intention, the statute would so have read, 
On the contrary, it protects those ‘‘operating exclusively 
in the domestic coastwise or intercoastal service’. The 
opposite of domestic is ‘‘foreign’’, not ‘‘subsidized’’; thus, 
a service which is not exclusively domestic is one which is 
partly foreign, not one which is partly subsidized. 

PFEL is consequently in error when it asserts that 
Congress did not intend ‘‘to extend the special protection 
of section 805(a) to one subsidized company against the 
competition of another’? (PFEL Br. 25). The statute, in 
fact, protects any service ‘‘operating exclusively in the 
coastwise or intercoastal service’’, even where the operator 
of such service is separately engaged in other independent 
foreign services, subsidized or unsubsidizea. The construc- 
tion advanced by PFEL—substituting into the statute the 
words ‘‘unrelated to any subsidized service’’ for the words 


‘‘onerating exclusively in the coastwise or intercoastal 
service’’—is wholly unwarranted and does violence to the 
plain language of the section. 

PFEL attempts to support its contention with the follow- 
ing arguments which we comment upon in order: 


1. Matson owns and is managing agent for Oceanic 
Steamship Company, which is a subsidized line (PFEL 
Br. 22-24). This fact, however, was specifically recognized 
by the Board which also recognized the further important 
facts that Matson’s California/Hawaii line is a separate 
steamship service, operated with separate vessels, and 
developed over a 73-year period without the benefit of op- 
erating or construction subsidy (J.A. (14007) 14-15). The 
latter facts constituted the basis for the Board’s finding, 


34 Antitrust does not join PFEL in this contention, and appar- 
ently concedes that Matson’s California/Hawaii service is “exclu- 
sively domestic” and entitled to protection from unfair competition. 
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in harmony with precedent, that Matson’s California/ 
Hawaii service was ‘‘exclusively domestic.”’ 

2. PFEL contends that the Board’s decision that Mat- 
son’s California/Hawaii service is ‘‘exclusively domestic”’ 
is without precedent, since the Board had never before 
found that a line related to a subsidized service was ex- 
clusively domestic (PFEL Br. 24-25). But Matson’s Cali- 
fornia/Hawaii service does fall squarely within the Board’s 
definition of ‘‘exclusively domestic’’ in the American Pres- 
ident Lines cases, supra, i.e., an exclusively domestic serv- 
ice is one ‘‘that does not include foreign ports’’. The 
fact that Oceanic, a separate subsidiary of Matson, is sub- 
sidized, does not destroy the ‘‘exclusively domestic’’ na- 
ture of Matson’s California/Hawaii service, into which 
subsidy money must not be diverted and which is sustained 
wholly by domestic cargo. It is to be noted that PFEL 
cites no case in which a steamship line serving domestic 
ports exclusively, but related to a separate foreign subsi- 
dized line, has been refused the special protection of Sec- 
tion 805(a). 

3. PFEL further argues that the legislative history of 
the Act and some isolated post-enactment statements by 
the U.S. Maritime Commission and Federal Maritime 
Board are inconsistent with the Board’s finding that Mat- 
son’s California/Hawaii line ‘‘operates exclusively in the 
coastwise ... service’? (PFEL Br. 25-29). 

The fragments of legislative history cited by PFEL are 
for the most part inconclusive, but to the extent that they 
are significant at all, their thrust is against PFEL and in 
favor of the Board. They all pertain to early bills which 
would have absolutely prohibited a line related to a sub- 
sidized service from serving the domestic trade. But Con- 
gress specifically refused to pass such a flat prohibition 
and instead provided that services covered by grandfather 
rights could continue to operate in the domestic trades 
without affecting the eligibility for subsidy of their re- 
lated lines serving the foreign trades. Grandfather rights 
were given by Congress to those lines which, at the time 
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of the enactment, were serving the domestic trades ‘‘not 
because they have vested rights necessarily, but for the sake 
of preserving what we [Congress] have regarded as es- 
sential services’’2> It would have been illogical for Con- 
gress to have added the grandfather rights provision to 
Section 805(a) for the sake of preserving services deemed 
essential and at the same time to render these essential serv- 
ices ineligible for protection from unfair competition. The 
result of PFEL’s construction would be to make the long- 
established domestic services existing prior to the enact- 
ment, for whose sake Congress enacted the grandfather 
rights provision of Section 805(a),** vulnerable to unfair 
competition. 

The statement of the U. S. Maritime Commission relied 
on by PFEL (PFEL Br. 27) ascribes far-fetched implica- 
tions to an isolated statement by the Commission, in which 
the Commission at one point referred to ‘‘related domestic- 
trade companies’? and, at another, to ‘‘purely domestic- 
trade operators’’. The two phrases, made in another con- 
text, were clearly not meant to convey any far-reaching 
legal implications. 

PFEL next cites language from American President 
Lines—Unsubsidized Operations, Route 17, 3 F.M.B. 457, 
470 (1951), to indicate that the Board somehow departed 
from precedent when it found in the instant case that Mat- 


35 Senator Copeland, Chairman, Committce on Commerce, United 
States Senate, Hearings on S. 2500, S. 4110, S. 4111, 74th Cong., 
page 89. 


36 The Matson-Oceanic relationship was one of those which was 
recognized as likely to be covered by the grandfather rights provi- 
sion (Hearings on S. 3500, S. 4110, 8, 4111, 74th Cong., page 171). 
Matson, the parent company in the domestic trade, had developed 
without benefit of governmental financial aid, and a few years be- 
fore the hearings on the Merchant Marine Act, 1936, had established 
Oceanic to serve the Australian trade under the terms of a mail 
pay contract (the then form of subsidy). The Director of the 
Shipping Board Bureau and members of the Senate Committee on 
Commerce seemed to be very satisfied with the service rendered 
by Oceanic under the mail pay contract and to want that service 
continued under subsidy (zbid., pages 78-80). 
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son’s California/Hawaii service is ‘‘exclusively domestic”’ 
(PFEL Br. 28) : 


‘In adopting the Merchant Marine Act, 1936, Con- 
gress manifested a special concern for the protection 
of coastwise and intercoastal operators who are not 
eligible for subsidy, against the competition of sub- 
sidized lines... .”’ 


Matson’s California/Hawaii service is, of course, not 
eligible for subsidy, and, relying wholly on domestic cargo, 
it needs protection from subsidized lines, and the Board 
in fact followed precedent by recognizing this fact in the 
instant case.* 

2. The permission sought by PFEL would result in unfair 
competition to Matson’s California/Hawati service. In the 
instant case, the Board relied largely on the principle that 
‘¢ A subsidized operator should not be permitted to deprive 
regular domestic carriers of cargoes which they need, have 
the capacity to carry, and to which they are fundamentally 
entitled’”’ (J.A. (14007) 16). This principle is well grounded 
in precedent. In American President Lines—Unsubsidized 
Operation, Route 17, 3 F.M.B. 457, 470 (1951), the Board 
found that Luckenbach Steamship Company ‘‘during the 
most recent period of record (first half of 1949) ... 
operated eastbound [in the intercoastal trade] with prac- 
tically no empty space, while westbound it had on the 
average 10% unused space’’, and held, ‘‘The record sat- 
isfies us that the applicant’s westbound carryings on the 
C-2 service deprive the regular intercoastal lines of cargo 
which they need, have the capacity to carry, and to which 
they are fundamentally entitled.’’ The principle was re- 
iterated by the Board in American President Lines—Sec- 


37 PFEL also argues that Matson’s California/Hawaii service 
cannot be considered exclusively domestic because Oceanic carries 
some cargo between California and Hawaii in addition to the cargo 
it carries between California and foreign destinations (PFEL Br. 
29-30). However, Oceanic’s California/Hawaii cargo is scarcely 
significant in volume and is not carried on the Matson vessels, but 
by the separate vessels in the separate Oceanic service. 
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tion 805(a) Permission, 4 F.M.B. 436, 440 (1954), and Amer- 
ican President Lines, Subsidy, Route 17, 4 F.M.B. 488, 503- 
504 (1954). 

This principle—that Section 805(a) permission will be 
denied where the domestic services are themselves operating 
with substantial unutilized vessel space—is born of hard 
steamship economics. The domestic services have consist- 
ently required special protection. As the Board has em- 
phasized : 


“In adopting the Merchant Marine Act, 1936, Con- 
gress manifested a special concern for the protection 
of coastwise and intercoastal operators, who are not 
eligible for subsidy, against the competition of sub- 
sidized lines (secs. 506, 605(a), 805(a)). The great 
importance to our merchant marine of its domestic 
flect, and the serious difficulties that have attended the 
reestablishment of domestic shipping in the period 
since World War II, should prompt us to resolve all 
doubts against activities of subsidized companies whose 
operations might tend to impede the development of 
domestic transportation by sea.’’ Amercian President 
Lines—Unsubsidized Operations, Route 17, 3 F.M.B. 
457, 470 (1951). 


The Board’s adherence to the ‘‘fundamentally entitled’’ 
doctrine under Section 805(a) reflects the statutory re- 
quirement that permissions thereunder be most sparingly 
granted. This strict application of Section 805(a) is dic- 
tated by (1) the negative language of the statute, (2) the 
legislative history, and (3) precedent cases. 

(1) As to its language, Section 805(a) does not state that 
the Board shall grant permission for the subsidized opera- 
tor to serve the domestic trade once certain findings are 
made. Rather, it declares it unlawful for the Board to 
‘award or pay any subsidy’’, construction or operating, or 
to charter any vessel to any operator which itself or through 
a related company, ‘‘directly or indirectly’’ owns, operates 
or charters, or owns any pecuniary interest in any person 
or concern that owns, operates or charters vessels in the 
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domestic trades, without the written permission of the 
Board. The section then provides that the Board ‘‘shall 
not grant any such application if [it] . . . finds [after a 
hearing] that it will result in unfair competition to any 
person, firm, or corporation operating exclusively in the 
coastwise or intercoastal service or would be prejudicial to 
the objects and policy of this Act...’’ (emphasis added). 

The section is couched in completely negative language, 
and is written in such comprehensive terms as to prevent 
any loophole which could prove detrimental to the domestic 
operator. Thus, the language of the statute itself reflects 
the intent that every protection be afforded domestic opera- 
tors and that the standards for granting permission must 
be strictly applied. 

Moreover, entry of subsidized operators into domestic 
trades in which they do not have grandfather rights is per- 
mitted only as an exception rather than as the rule and, 
therefore, Section 805(a) must be strictly enforced in pro- 
tection of exclusively domestic lines. Section 805(a) was 
enacted to remedy the evils of allowing subsidized operators 
to compete unfairly with domestic operators and of diver- 
sion of subsidy funds to the domestic services for which 
they were not intended.** The ‘‘written permission’’ pro- 
vision is an exception to the remedial Section 805(a) and 
may ‘‘extend only to carriers plainly within its terms’’. 
Gregg Cartage Co. v. United States, 316 U.S. 74, 83 (1942) ; 
McDonald v. Thompson, 305 U.S. 263, 266 (1938) ; Piedmont 
& Northern Ry. Co. v. I.C.C., 286 U.S. 299, 311 (1932). 

(2) As to its legislative history, the enactment of the 
Merchant Marine Act, 1936, stemmed from a message dated 
March 4, 1935, of the President to Congress, requesting 
legislation to bolster the nation’s merchant marine. H. Doc. 
No. 118, 74th Cong., 1st Session. The message called for a 
halt to certain practices and abuses engaged in by Amer- 
ican shipping companies operating under the Merchant 
Marine Act, 1928, which had created the old mail pay 


38 Hearings on S. 3500, S. 4110, S. 4111, 74th Congress, 2d Session, 
pages 87-89. 
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system. These practices were spelled out in the report of 
the Postmaster General, dated January 11, 1935, accom- 
panying the President’s message to Congress, and a part 
of House Document No. 118. 

The President and Postmaster General were concerned 
with (a) the detriment to the Government and its maritime 
policy resulting from diversion of mail pay funds into enter- 
prises other than the promotion of American-flag carriers 
in foreigx commerce in competition with foreien-flag ships 
and (b) the unfair competition to other American-flag 
vessels operating in the wholly domestic trades. H. Doc. 
No. 118, 74th Cong., 1st. Sess., page 18. The latter had 
been weakened very seriously by such competition. 

The President’s message brought about several different 
bills aimed at establishing a complete promotional statute 
to replace the Merchant Marine Act, 1928. Section 805(a) 
arose from an amendment to one of these bills, S. 2582, 
proposed on the Senate floor on April 27, 1935, by Senator 
Black, Chairman of the Special Committee to Investigate 
Air Mail and Ocean Mail Contracts (see Sen. Rep. 898, 


74th Cong., Ist Sess.). The amendment was as follows: 


“Sec, 51la. No contractor under a contract in 
force under this title, or no holding company of such 
contractor, or no officer, director, or executive, or no 
member of the immediate family of any such officers, 
directors, or executives of such contractor or such 
holding company shall . . . (3) own, operate, or charter 
any vessel or vessels engaged in the domestic inter- 
coastal or coastwise service, or own any pecuniary in- 
terest in any person that owns, charters, or operates 
any vessel or vessels in domestic intercoastal or coast- 
wise service.’’? 79 Cong. Rec. 6499. 


In subsequent bills this absolute prohibition was modi- 
fied to permit the maritime authority to permit such oper- 
ation if found to be required in the public interest and 
convenience and not to result in unfair competition to ex- 
clusively domestic operators. 
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A late version of this provision, Section 529(b) of S. 3500, 
was amended to include a grandfather provision. It was 
contemplated that, under such a grandfather clause, Oce- 
anic would qualify for subsidy (Hearings on S. 3500, S. 
4110, S. 4111, 74th Cong., 2d Sess., pages 78-80, 88-89, 171). 

Section 805(a) was thus broadly intended to exclude sub- 
sidized lines from operating, or from holding any pecu- 
niary interest in a line operating, in the domestic trades. 
Originally an absolute prohibition, it was finally moderated 
by a provision whereby the Board could grant permission 
under special circumstances; otherwise, only those serv- 
ices which already were in existence, like those of Matson 
and Oceanic, were to be given permission under the grand- 
father proviso. The legislative history, and the abuses 
which the section was aimed at, indicate that Congress 
desired that applications for permission to operate new 
services in the domestic trade be only sparingly granted. 

(3) As to precedent, the Board has, in fact, always been 
sparing of permission under Section 805(a). American 
President Lines—Unsubsidized Operations, Route 17, 
3 F.M.B. 457, 470 (1951) (quoted at p. 49, supra) ; American 


President Lines, Ltd.—Sec. 805(a) Application, 4 F.M.B. 
436, 440 (1954);°° American President Lines, Ltd.—Sub- 
sidy Application, 4 F.M.B. 488, 504 (1954) ;*° and Pacific 
Far East Line, Inc—Section 805(a) Application to Act as 
Agent for Coastwise Line, 4 F.M.B. 580 (1955). 

The Board did not err in following the ‘‘fundamentally 
entitled’’ doctrine in this case, nor did it invoke the doc- 


39 “Tn the administration of section 805(a), we are alert to insure 
that the concern expressed by Congress for the protection of coast- 
wise and intercoastal operators is given full effect .... We are 
ready to resolve all doubts in favor of the intercoastal operators in 
this case... .” (Emphasis added) 


40. in order to carry out the intent of Congress as expressed 
in section 805(a) [the Board] must be alert to protect coastwise 
and intercoastal operators against competition from subsidized 
offshore operators for cargoes which the intercoastal carriers need, 
have a capacity to carry, and to which they are entitled.” 
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trine specially to favor Matson, as implied by PFEL. The 
doctrine logically flows from the narrow application re- 
quired of Section 805(a). Moreover, it had been applied 
consistently by the Board in prior cases. There was noth- 
ing in the record to persuade the Board to abandon prece- 
dent and ‘‘.. . radical departures from administrative in- 
terpretation consistently followed cannot be made except 
for most cogent reasons.”?” WOKO Ine. v. F.C.C., 83 App. 
D.C. 33, 153 F. 2d 623, 631 (1946), rev’d on other grounds, 
F.C.C. v. WOKO Inc., 329 U.S. 233 (1946). See also McKay 
v. Wahlenmair, 96 App. D.C. 313, 226 F. 2d 35 (1955) ; 
N.L.R.B. v. Mall Tool Company, 119 F. 2d 700, 702 (7 Cir. 
1941). A departure from the doctrine would have arbi- 
trarily favored PFEL and prejudiced other applicants to 
whom permission was denied on similar grounds. 

The ‘‘fundamentally entitled’? doctrine followed by the 
Board under the strict requirements of Section 805(a) 
is keyed to adequacy of service. If the carriers in the 
domestic trade are supplying adequate service, and are 
able and willing themselves to carry the cargo which the 


applicant would carry, grant of permission would, without 
more, result in unfair competition. 

In the instant case, the Board made detailed findings 
of fact relating to the question of adequacy: 


<<Utilization of Matson’s sailings outbound have ranged 
from about 80% in 1950 to about 90% in the first 6 
months of 1955. In each year there has been substan- 
tial unused underdeck, deck, and reefer space, and there 
have been times when Matson’s cargo vessels were 
withdrawn due to insufficient cargo. While certain 
shippers had requested more frequent service and 
more cargo space at particular times, the record shows 
that most shippers are satisfied with the Matson serv- 
ice.’’ * (J.A. (14007) 8-9). 


41 The Board in its findings expressly considered the testimony of 
dissatisfied shippers (J.A. (14007) 8-9). 
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The Board properly reached the conclusion that the trade 
was adequately served, as follows: 


‘‘The record shows that while certain shippers have 
indicated that particular cargoes have sometimes been 
refused for a particular sailing, and that certain ship- 
pers desire more service to Stockton and broader port 
coverage, the record as a whole supports a finding that 
the great majority of shippers have been adequately 
served by Matson. Although particular sailings have 
been full and cargoes have on limited occasions been 
held for a later sailing, there has been available excess 
free space on most Matson sailings and vessels have 
at times been withdrawn from this service for lack of 
cargoes. The record supports a finding that Matson 
has had sufficient capacity to adequately serve this 
trade, and will continue to provide sufficient capacity 
to meet the needs of this trade in the foreseeable future. 
The record fails to show the need for service in excess 
of that presently provided by Matson and other exist- 
ing operators’’ (J.A. (14007), 16). 


The foregoing findings involve no material question of 
credibility of testimony, but they do involve the kind of 
specialized considerations and judgment which an admin- 
istrative agency is best equipped to apply. If they have 
support in the record, they must be sustained. Neither 
PFEL nor Antitrust attack the Board’s finding that Mat- 
son adequately served the California/Hawaii trade. 

Antitrust, echoed by PFEL, argues that ‘‘the funda- 
mentally entitled’’ doctrine is not a proper test of ‘‘unfair 
competition” (Antitrust Br. 20). Instead, they would limit 
‘‘unfair competition’”’ under Section 805(a) to mean either: 


(1) cases where ‘‘the subsidized operator would in fact 
divert subsidy money into domestic operations. That is, 
competition is ‘unfair’ if, as a result of its subsidy, the 
foreign operator would have a competitive advantage over 
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the domestic carrier which an unsubsidized operator enter- 
ing the trade would not have’’ (Antitrust Br. 28); or 


(2) ‘any conduct which comes within the traditional 
concept of unfair methods of competition’’ (Antitrust Br. 
20).*? 

Inconsistently with the strongly negative language of 
Section 805(a), Antitrust erroneously argues that the 
Board must grant permission except where these results 
are found to ensue. This construction would improperly 
restrict the Board’s discretion, and it is demonstrably in- 
valid because it would serve to read the ‘‘unfair competi- 
tion’”’ provision of Section 805(a) out of the Act. 

1. One needs only to read the full text of Section 805(a) 
to see that ‘‘unfair competition’’ cannot possibly mean the 
diversion of subsidy benefits into domestic operations. Such 
diversion is specifically prohibited and made a misde- 
meanor by the second paragraph of Section 805(a). 

If ‘“‘unfair competition’? were to mean only the diversion 
into the proposed domestic service of ‘‘any moneys, prop- 
erty, or other thing of value, used in foreign trade opera- 


tions, for which a subsidy is paid”’, it would be an illusory 
and meaningless standard, since, in view of the express 
prohibition, such diversion could never lawfully take place. 
Antitrust’s theory would illogically require the Board to 
erant permission wherever the applicant will not divert 
subsidy funds or other things of value to subsidiary, 1.c., 


42 Antitrust limits its discussion of the “traditional concept” of 
unfair competition to a footnote (Antitrust, Br. 20) which, in effect, 
equates this phrase with diversion of subsidy benefits to the pro- 
posed domestic service and hence appears to make this second point 
redundant of the first. 


43“Tf such application be allowed, it shall be unlawful for any 
of the persons mentioned in this section to divert, directly or in- 
directly, any moneys, property, or other thing of value, used in 
foreign-trade operations, for which a subsidy is paid by the United 
States, into any such coastwise or intercoastal operations; and 
whosoever shall violate this provision shall be guilty of a mis- 
demeanor.” (Emphasis added.) 
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it would require a grant in every case, since such diversion 
is in any event prohibited.“ 

Antitrust urges ‘‘the fact that subsequent diversion is 
made illegal further supports our view that the competi- 
tion which Congress condemned as ‘unfair’ is that which 
involves such diversion” (Antitrust Br., 28-29). This argu- 
ment is meaningless. From a realistic point of view, it 
would obviously be almost impossible to prove that an 
applicant for Section 805(a) permission would, in the 
future, divert subsidy benefits. Ample safeguards against 
diversion lie (a) in the fact that the statute makes it a 
misdemeanor, (b) in the prohibition against diversion 
written into every subsidy contract, and (¢) by the account- 
ing procedures prescribed by the agency. If denial of per- 
mission were to depend on a prior Board finding that the 
applicant would divert, no permission could ever be denied, 
since diversion is in any case prohibited. The protection 
of domestic carriers would be read out of the Act. 

2. The only other category of activity which could con- 
stitute ‘‘unfair competition’’ according to Antitrust is any 
conduct which comes within the ‘‘traditional concept of un- 
fair methods of competition.”’ (Antitrust Br., 20). Anti- 
trust makes no effort to define such practices, but possibly 
it has in mind practices which violate the common law or 
the antitrust laws. Such an interpretation is unacceptable. 

The grant of permission under Section 805(a) is pros- 
pective in its effect. On Antitrust’s reasoning, permis- 
sion would have to be granted in every case where the 


44 Diversion of subsidy is also prohibited by a uniform provision 
in all subsidy contracts (J.A. (14,007) 547, 548). Moreover, sub- 
sidized operators must maintain their accounts under a specific 
formula prescribed by the Maritime Administration which was 
especially designed to prevent diversion of funds from subsidized 
to non-subsidized operations (46 C.F.R. 286). 

45 Section 805(a) states that permission shall not be granted if 
the agency finds that “it [the grant of permission] will result in 
unfair competition.” Thus, the statute not only calls for a pros- 
pective finding, but also provides that the future “unfair competi- 
tion” must result from the grant of permission itself, not from the 
subsequent practices of the applicant. 
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record showed no evidence that the applicant intended to 
resort to such methods. As a practical matter, no applicant 
would disclose any such intention; at least it would not 
do so deliberately. Manifestly, the Board is not required 
to speculate whether the applicant will in the future violate 
the standards of lawful competition. 

The business practices which are illegal in ocean shipping 
are spelled out in the Shipping Act, 1916, 46 U.S.C. 801, 
et seq., and that Act provides remedies for persons injured 
by practices violative of those standards. In ocean shipping 
neither common law nor antitrust law standards of behavior 
apply; these have been displaced by the standards of the 
Shipping Act, 1916. Antitrust is on untenable ground if 
it attempts to equate ‘‘unfair competition’”’ under Section 
805(a) with practices which violate the common law or 
the antitrust law, for it would impart into Section 805(a) 
a standard which conflicts with those enacted in the Shipping 
Act, 1916, for specific and exclusive application in ocean 


commerce. 
Antitrust’s narrow interpretation of ‘‘unfair competi- 


tion’? under Section 805(a) is therefore erroneous. ‘‘Un- 
fair competition’’ cannot be equated with the diversion of 
subsidy benefits into domestic operations for that is ab- 
solutely prohibited by the second paragraph of Section 
805(a), among other safeguards. And it cannot be equated 
with traditionally unfair competition because this has been 
superseded in the field of ocean shipping by the Shipping 
Act, 1916. Neither test is susceptible of proof at a hearing 
concerning future operations. 

Antitrust seeks to buttress its view by several references 
to the legislative history of Section 805(a). These refer- 
ences wholly fail to support Antitrust’s thesis. If they 
show anything, they show that permission under the section, 


46 U.S, Navigation Co. v. Cunard S.S. Co., 284 US. 474 (1932) ; 
Far East Conference v. United States, 342 U.S. 570 (1952) ; Ameri- 
can Union Transport, Inc. v. River Plate & Brazil Conferences, 
126 F. Supp. 91 (S.D. N-Y., 1954), aff'd, 222 F. 2d 369 (2 Cir., 1955) ; 
United States v. Alaska S.S. Co., 110 F. Supp. 104 (W.D. Wash., 
1952). 
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being an exception to the general rule that subsidized car- 
riers will be excluded from the domestic trades, should only 
sparingly be granted. They do not show, as Antitrust 
erroneously contends, that the Board is required to grant 
permission in every case unless it finds that diversion of 
subsidy or unlawful methods of competition will ensue. As 
seen, this would open wide the door to unlimited entry by 
subsidized lines into the domestic trades, and would in effect 
make Section 805(a) a nullity. 

The invalidity of Antitrust’s interpretation of ‘‘unfair 
competition’’ is no doubt due to the fact that it has neither 
special competence in the field of ocean shipping, nor long 
experience with the Merchant Marine Act, 1936. That Act, 
and not the philosophy of the Antitrust Division, must con- 
trol the instant case. F.C.C. v. R.C_.A. Communications, 
Inc., 346 U.S. 86, 93 (1953). The Board’s interpretation of 
Section 805(a) is framed against a background of close 
acquaintance with ocean shipping, including two decades 
of administration of the 1936 Act. It is responsive to the 
known needs of maritime commerce, and should not be over- 


turned, unless it is clearly in violation of the Merchant 
Marine Act, or has no basis in reason. 

All the anomalies inherent in Antitrust’s version are 
avoided by the Board’s construction of ‘‘unfair competi- 
tion”’ as relating to adequacy of service.” That construc- 


47 The courts have always treated with deference an administra- 
tive agency’s construction of the terms of the statute which invests 
the agency with its administrative responsibilities. S.E.C. v. 
Central-Illinois Corp. 338 US. 96, 126 (1949). SEC. v. 
Chenery Corp., 332 US. 194 (1947); NLRB. v. Hearst Publica- 
tions, Inc., 322 US. 111 (1944); Gray v. Powell, 314 US. 402 
(1941) ; Shields v. Utah Idaho Central R. Co., 305 U.S. 177 (1938). 
The Supreme Court has emphasized that: “But where the duty to 
act turns on matters of doubtful or highly debatable inference 
from large or loose statutory terms, the very construction of the 
statute is a distinct and profound exercise of discretion. [Citations 
omitted.] We then must infer that the decision to act or not to act 
is left to the expertise of the agency burdened with the responsibility 
for decision.” Panama Canal Co. v. Grace Line, Inc., 356 US. 309, 
318 (1958). 
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tion is the only one which imparts a meaning to Section 
805(a) which is internally consistent and harmonious with 
the rest of the Merchant Marine Act, 1936, and other rele- 
vant statutes. The Board’s construction properly safe- 
guards an exclusively coastwise or intercoastal service 
against the competition of a subsidized operator unless it 
can be shown that the service afforded by the domestic car- 
rier is inadequate. 

The Board further correctly found that PFEL’s proposal 
would result in unfair competition to the exclusively do- 
mestic service for other reasons in addition to adequacy 
of service, as follows: 


‘‘It is apparent from the record that PFEL would be 
in a position to concentrate primarily on high-value 
commodities, and would in effect ‘skim the cream’ in 
this trade. PFEL would, in addition, provide direct 
service to Honolulu only, and service to Hawaiian out- 
ports would be provided by transshipment, or by di- 
rect call, only if sufficient cargoes offer. In contrast, 
Matson [is] the primary and historic carrier in this 
trade and must continue to provide the necessary, and 
more costly, direct service to the Hawiian outports, re- 
gardless of the volume of cargoes carried. We there- 
fore feel that although the PFEL competition may 
divert less than 10% of the tonnage in this trade, the 
the diversion of Matson revenues may be substantially 
greater. Such diversion of cargoes which otherwise 
have been moving by Matson would sharply reduce the 
voyage net profits of Matson’s sailings in this trade’’ 
(J.A. (14007), 15). 


The Board’s findings were required by the evidence of 
record. On the questions of adequacy of service, diversion 
of Matson’s traffic and revenue, and unfair competition, 
there is no issue of credibility of witnesses, but instead, 
a determination calling for expert judgment in the matter 
of steamship economics. The Board’s judgment, as clearly 
stated in its report, is that the carrier which historically 
has served all the ports, including the less remunerative 
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outports, and all classes of traffic, including the less re- 
munerative low-rated traffic, would suffer unfair competi- 
tion from PFEL, which proposes to dedicate its ships 
only partly to the Hawaiian service, to serve only the one 
main port of Honolulu, and to accept only partial ship- 
loads of cargo for Hawaii rather than full shiploads. In 
contrast to Matson, which pioneered the Hawaii trade half 
a century before enactment of the 1936 Act, PFEL had 
never sought to enter that trade until well after it ob- 
tained a subsidy contract on January 1, 1953, although 
it had operated without subsidy in foreign trade on Trans- 
Pacific routes since its organization shortly after World 
War II. Had it wished to do so, PFEL could have entered 
the Hawaii trade without any restriction before it obtained 
its subsidy. 

The Board’s finding that the granting of Section 805(a) 
permission in this case would be unfair to Matson’s exclu- 
sively coastwise Pacific Coast/Hawaii service has a rational 
basis, is supported by substantial evidence in the record, 
and squarely conforms to the purposes underlying Section 
805(a). 


B..The Board’s Report Adequately Supports Its Fimding 
Of Prejudice to the Objects and Policy of the Act 


Although conceding that ‘‘the Board has broad discre- 
tion in determining whether grant of a Section 805(a) ap- 
plication would be prejudicial to the objects and policy 
of the Act’’, Antitrust argues that the Board did not ‘‘ade- 
quately set forth the reasons for its conclusion that per- 
mitting PFEL to operate in the Pacific Coast/Hawaii trade 
would have that effect. The Board has not explained what 
objects and policy would be prejudiced, or in what re- 
spects’”’ (Antitrust Br., 34). It further contends that the 
Board erred in failing to consider ‘‘the important factor 
that grant of PFEL’s application would help to break 
Matson’s virtually complete monopoly in the Pacific Coast- 
Hawaii trade’’ (Antitrust Br., 36).“* Both contentions lack 
merit. 


48PFEL employs virtually the same arguments (PFEL Br., 
39-41). 
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The Board had no reason to make separate findings of 
fact in support of its conclusions of ‘‘unfair competition”’ 
and ‘‘prejudice to the objects and policy of the Act’’, be- 
cause many of its findings support both conclusions. Ob- 
viously, it would be a pointless task in these circumstances 
to catalogue separately the findings which support each 
conclusion, and the Board was not obliged to do so. The 
legal requirement, amply met in this case, is that ‘‘the re- 
port, read as a whole, sufficiently expresses the conclusion 
of the [agency] based upon supporting data * * *’’, thereby 
enabling the courts to perform the limited review function 
which is theirs. Alabama Great Southern R. Co. v. United 
States, 340 U.S. 216, 228 (1951); Eastern-Central Ass’n v. 
United States, 321 U.S. 194, 212 (1944); United States v. 
Louisiana, 290 U.S. 70, 80 (1933). 

‘Prejudice to the objects and policy of [the] Act’’ is 
obviously a broad standard which contemplates the weigh- 
ing by the Board of the benefit as opposed to the detriment 
found to result from the granting of Section 805(a) per- 
mission. It is apparent from the Board’s report that it 
found prejudice to the objects and policy of the Act for 
two principal reasons: (1) The existing Pacific Coast/ 
Hawaii service is adequate, and would be materially harmed 
by a new service, and (2) PFEL’s competitive impact would 
jeopardize the vessel replacement program of Matson, op- 
erator of the existing service (J.A. (14,007), 8-9, 14, 17). 

1. There can be no question that adequacy of service is 
an essential inquiry in the application of the ‘‘objects and 
policy’’ test laid down in Section 805(a). First, it is the 
express policy of the Act, declared in Sec. 101 (46 U.S.C. 
1101), that— 


“It is necessary for the national defense and develop- 
ment of its foreign and domestic commerce that the 
United States shall have a merchant marine (a) suf- 


ficient to carry its domestic waterborne commerce 
ee ¢ @ 


Thus, the policy of the Act is couched in terms of a ‘‘suf- 
ficient’’ service. 
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Secondly, the ‘‘objects and policy”’ test of Section 805(a) 
necessarily includes consideration of the ‘‘public interest 
and convenience’’. Congress employed the two tests al- 
most interchangeably within Section 805(a) itself. The 
‘‘ grandfather rights” proviso of the section stipulates that 
in a case where the applicant is found to have grandfather 
rights, ‘‘the Commission shall grant * * * permission with- 
out requiring further proof that the public interest and 
convenience will be served by such operation * * *.”? In 
Pacific Far East Line—Section 805(a) Application, 4 
F.M.B. 580, 590 (1955), the Board held that: 


‘the phrase ‘public interest and convenience’ appear- 
ing in the proviso of section 805(a) is there employed 
in substitution of the phrase ‘not prejudicial to the 
objects and policy of the Act,’ and imposes no addi- 
tional requirements. Matters affecting public interest 
and convenience are necessarily to be considered in 
the light of the purposes and policy of the Act.” 


The standard ‘‘public interest and convenience”’ invar- 
iably includes consideration of adequacy of service.” The 
Board’s finding of ‘‘prejudice to the objects and policy of 
the Act’ is, therefore, supported by its finding of adequacy 
of service.” 


49'The I.C.C. defines the public convenience and interest as 
follows: 

“The question, in substance, is whether the new operation 
or service will serve a useful public purpose, responsive to pub- 
lic demand or need; whether this purpose can and will be served 
as well by existing lines or carriers; and whether it can be 
served by applicant with the new operation or service proposed 
without endangering or impairing the operations of existing 
carriers contrary to the public interest.” Pan-American Bus 
Lines, 1 M.C.C. 190, 203 (1936). See also American Trucking 
Associations v. United States, 326 U.S. 77, 83-86 (1945). 

50 While Antitrust denies that the standard of public convenience 
and necessity is properly applicable, it does not contend that, if 
applicable, the standard was incorrectly applied. With adequate 
service being furnished by the existing domestic carrier, there is no 
public interest or convenience to be served by introducing a new 
service which will divert needed traffic from the already adequate 
service. 
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2. With respect to the effect of PFEL’s proposal on the 
replacement of Matson’s vessels, the facts of record re- 
quired the Board to conclude that the grant of permission 
to PFEL would jeopardize Matson’s ability to replace its 
vessels and hence to maintain its service. 


As PFEL itself concedes, the useful economic life of an 
ocean going vessel is approximately 20 years. The Matson 
vessels, built between 1943 and 1945, will require replace- 
ment during 1963-1965. Notwithstanding the fact that the 
problem was still 8 to 10 years away at the time of the hear- 
ing, Matson had already instituted ‘‘a program for studying 
the situation, to determine what type of ships, what the 
service requirements will be’’ (J.A. (14,007) 198) It is 
immaterial that the program had not at this early date 
been worked out in detail; the incontrovertible and material 
fact is that replacement will inevitably become necessary. 


The record establishes that the cost of replacement will 
exceed $100,000,000. The Board’s finding to this effect 
(J.A. (14007) 15) derives not alone from the fact that 
one of its major responsibilities is the maintenance and 
study of current information on shipbuilding costs. It is 
also based on the uncontradicted testimony that at prices 
prevalent at the time of the testimony (they have since 
risen appreciably), the cost of replacement would run to 
six to eight times the original price of the vessels, or 
$120,000,000 to $160,000,000 (J.A. (14007) 202-205; 433). 
The Board’s finding that it will be ‘‘at least $100,000,000”’ 
is thus fully supported by the record; indeed, it is quite 
conservative, being considerably below the probable cost 
of a vessel replacement program for Matson. 


In view of these facts, the Board was required to con- 
elude that since PFEL’s proposed operation would mate- 
rially divert traffic and hence earnings from Matson, it 
would in consequence ‘‘jeopardize’’—i.e., imperil—Mat- 
son’s ability to replace its vessels. 

The insular State of Hawaii is dependent upon suitable 
steamship service, and it is chiefly Matson that provides, 
and for decades has provided, this service. Hawaii will 
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have to continue to look to Matson to provide full scale 
shipping service in the future. J eopardizing the Matson 
replacement program might adversely affect the Hawaiian 
economy which is ‘‘vitally dependent on transportation to 
and from the Pacific Coast’’ (J.-A. (14,007), 18). Further- 
more, the ship-building industry of the United States would 
be benefited by the replacement of Matson’s vessels with 
new and modern ships, as would the commercial and de- 
fense value of the American-flag fleet as a whole. These 
factors had to be and were properly considered by the 
Board in determining whether the objects and policy of the 
Act would be prejudiced by a grant of Section 805(a) per- 
mission in this case.™ 

Matson’s predominant position in the Hawaii trade—its 
‘“<monopoly”’, as Antitrust calls it—is of virtually no signifi- 
cance in applying Section 805(a) and does not detract from 
the relevant considerations underlying the Board’s deter- 


51 Under the Board’s interpretation, Section 805(a) presents a 
meaningful and integrated set of standards for the protection of 
interveners, who may include, under the terms of the section, 
“every person, firm, or corporation having any interest” in the 
application. 


Those interveners qualifying as exclusively domestic services are 
given the highest standard of protection under the “unfair compe- 
tition” standard if the trade is adequately served or if some other 
form of “unfair competition” is demonstrated. 


Interveners who do not qualify as exclusively domestic services, 
however, are given no standing by Section 805(a) to be protected 
from “unfair competition.” Such interveners will be safeguarded 
from subsidized competition only where the Board, after weighing 
all relevant factors, including adequacy of service and the broader 
standard of “public convenience and interest”, finds that grant of 
permission would be prejudicial to the objects and policy of the 
Act. 


In the instant case, because Matson is an exclusively domestic op- 
erator, and because the trade is adequately served, the Board had 
to deny permission to PFEL. But if Matson did not so qualify, 
the Board would still have to deny permission, since it found that 
the existing service is adequate, and that Matson’s vessel replace- 
ment program would be jeopardized, and did not find that there 
were countervailing benefits to the objects and policy of the Act. 
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mination. Section 805(a) is itself in derogation, rather 
than in furtherance, of competition as between a subsidized 
and an exclusively domestic service, although it places no 
obstacles whatsoever in the way of any unsubsidized line 
which may seek to compete in domestic trade. PFEL, the 
subsidized applicant, has failed to show that a grant of Sec- 
tion 805(a) permission would benefit the objects and policy 
of the Act. It is the applicant’s burden under Section 
805(a) to make such a showing. Pacific Far East Line— 
Application, 4 F.M.B. 580, 590 (1955). Because Matson is 
furnishing adequate service and a substantial diversion 
of cargo would adversely affect Matson’s operations, in- 
cluding its vessel replacement, and because no benefit to the 
objects and policy of the Act was apparent, the Board acted 
properly in denying the subsidized carrier’s application 
for permission. 


C. Section 805(a) Calls for an Exercise of Broad Discre- 
tion, as to Which the Courts Will Not Substitute Their 
Own Judgment 


In dealing with agency action of the type under review, 
almost innumerable court decisions have held (1) that the 


52 Antitrust completely misses the mark with its contention that 
the destruction of the alleged Matson monopoly must be considered 
in evaluating the objects and policy of the Act (Antitrust Br., 36). 
The issue here is the proper application of Section 805(a) of the 
Act, which may indeed result in the preservation of monopoly for 
a domestic carrier if its proposed competition is a subsidized oper- 
ator who cannot satisfy the limited exceptions provided for. Con- 
gress not only saw no evil in such a monopoly, it took steps to safe- 
guard it against the inroads of subsidized operators. Furthermore, 
whatever may be said for a public policy favoring competition in 
other fields, its application in a regulated field of business has been 
greatly diluted by judicial decision. “* * * encouragement of com- 
petition as such has not been considered the single or controlling 
reliance for safeguarding the public interest.” F.C.C. v. R.C.A. 
Communications, Inc., 346 US. 86, 93 (1953). The I.C.C. has 
consistently held that even when service is provided by only a 
single carrier, there is no reason to admit a new carrier to the field 
merely to provide competitive service. See Clarke v. United States, 
101 F. Supp. 587, 590 (D.C. D.C. (1951)). 
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agency has broad discretionary authority to weigh and de- 
termine the public interest (United States v. Detroit Navi- 
gation Co., 326 U.S. 236, 241 (1945) ; United States v. Pierce 
Auto Freight Lines, 327 U.S. 515, 535-536 (1946)) and (2) 
that the findings of the agency will be upheld if they have 
a rational basis and are grounded on substantial evidence 
in the record even though the court may disagree with the 
decision. Schaffer Transportation Co. v. United States, 
355 U.S. 83 (1957).* The cited decisions deal with LC.C. 
determinations; and we believe it fair to say that an even 
narrower scope of review is applicable to Board determina- 
tions under Section 805(a), involving proprietary and execu- 
tive considerations in the administration of a subsidy con- 
tract. 

These principles call for affirmation of the Board’s de- 
termination. 


D. The Board’s Report Is Adequate in Every Respect 


In addition to arguing that the Board erred in its con- 
clusions on the merits, PFEL contends that the Board erred 
in failing to attach weight to some of the findings of the Ex- 
aminer and to give an adequate statement of its reasons 
for rejecting some of the Examiner’s findings (PFEL Br. 
41-49). There is no merit in these contentions. 

1. The Board gave proper weight to the findings of the 
Ezaminer. The Board noted the ultimate conclusions and 
recommendations of the Examiner and then stated that it 
did not agree with them (J.A. (14007) 4-5). The Board then 
made detailed underlying findings of fact, which except 
with respect to a few readily recognizable matters, were 
the same as those of the Examiner. The Board summa- 
rized the arguments of the parties, and went on to state its 
discussion and conclusions, carefully explaining its reason- 
ing. 


88 The principle that the agency’s discretion will not be interfered 
with by the courts has of course been applied to the field of ocean 
shipping. Far East Conference v. United States, 342 US. 570 
(1952) ; Swayne & Hoyt v. United States, 300 U.S. 297, 304 (1937) ; 
and U. S. Navigation Co. v. Cunard SS Co., 284 US. 474 (1932). 





67 


The material differences between the reports of the Ex- 
aminer and the Board are: (1) The Examiner rejects the 
doctrine that exclusively domestic carriers are fundamen- 
tally entitled to traffic which they are able and willing to 
serve adequately (JA (14007) 31), whereas the Board 
accepts this doctrine; and (2) the Examiner ultimately finds 
that service between California and Hawaii has been inade- 
quate (JA (14007) 23), whereas the Board finds that it has 
been adequate. If the Examiner had accepted the ‘‘funda- 
mentally entitled’’ doctrine and found adequacy of serv- 
ice, his conclusion would necessarily have been the same 
as the Board’s. 

As to the first difference, the Board and not the Examiner 
must decide whether doctrines set forth in precedent cases 
should be rejected, and even the Board may reject them 
only ‘‘for most cogent reasons.” WOKO v. F.C.C., 83 App. 
D.C. 33, 153 F. 2d 623, 631 (1946) (rev’d on other grounds, 
329 U.S. 233). 

The second difference is caused by the fact that the 
Examiner relied solely on Matson’s vessel utilization in 
the first six months of 1955 (JA (14007) 32), whereas the 
Board took into account Matson’s vessel utilization for 
the entire period covered by the evidence taken at the hear- 
ing. Further, the Examiner based his finding of inadequacy 
of service on the complaints of shipper witnesses that 21- 
day frequency of service to the Port of Stockton was insuf- 
ficient, and on his belief that Longview, Washington, and 
Astoria, Oregon,” do not receive adequate general cargo 
service (Longview and Astoria are outside the range of 
Matson’s California/Hawaii service, but within the range 


S4 Insurance Agents’ International Union, 119 N.L.R.B. No. 103, 
(Dec. 13, 1957). 

85The Examiner found, however, that Matson had instituted 
service to Astoria on a trial basis at the time of the hearing 
(JA (14007) 24). The record does not show that Astoria and Long- 
view generate enough traffic to warrant more service than they now 
receive. 
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of its separate Pacific Northwest/Hawaii service), and 
that there were times when Matson could not accommodate 
cargo on some of its voyages (JA (14007) 23). The Board, 
for compelling reasons in the record, felt that the total testi- 
mony of all shipper witnesses, together with Matson’s rec- 
ord of vessel utilization and profits for the period 1950 
through the last six months of 1955 could not support a 
finding of inadequacy. 

The ultimate determination whether a particular service 
is adequate, especially where the underlying evidentiary 
facts are not in serious dispute, must be made by the Board, 
and it is peculiarly within the Board’s own competence. 
The Board ‘‘is not bound to accept its examiner’s findings 
and may, as here, reject his recommendations and reach 
different conclusions. In fact, the [Board] is the body 
charged with the responsibility of decision and is not only 
at liberty but is required to reach its own conclusions upon 
the evidence. [Citations omitted.]’? Stinnett v. United 
States, 136 F. Supp. 37, 40 (D.N.J.1955). To hold otherwise 
makes the Board’s decision a rubber stamp process. See 


Universal Camera Corp. v. N.L.R.B., 340 U.S. 474, 496 
(1951). 
2. The Board adequately stated its findings and conclu- 


56 The Board left open the question of whether it would grant 
Section 805(a) permission for a Pacific Northwest/Hawaii service 
if such application were submitted by PFEL (JA (14007) 17, 18). 


STIn N.L.R.B. v. Universal Camera Corp., 190 F. 2d 429, 432 
(2 Cir. 1951), Judge Frank on remand from the Supreme Court 
held: 


“The Board, however, is not bound by the examiner’s ‘second- 
ary inferences’ or ‘derivative inferences’, i.e., facts to which no wit- 
ness orally testified but which the examiner inferred from facts 
orally testified by witnesses whom the examiner believed. The 
Board may reach its own ‘secondary inferences’ and we must abide 
by them unless they are irrational.” 


In the instant case the Board’s findings are based om evidence in 
the record and it is, therefore, clearly distinguishable from In the 
Matter of United Corporation, 249 F. 2d 168, 180-181 (3 Cir. 1957) 
upon which plaintiff relies (PFEL Br. 48). There the Court re- 
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sions, including its reasons for rejecting certain of the Ezx- 
aminer’s findings. The Board set forth not only basic, 
but detailed findings in support of its order in this case. 
This is, in fact, more than the Board is required to do 
under applicable law covering agency decisions, both before 
and after the Administrative Procedure Act. The courts 
have repeatedly held that administrative agencies are not 
required to set forth detailed findings. Alabama Great 


i ee EE 
jected the findings of the S.E.C. in favor of the findings of its 
Examiner on the question of compensable service, commenting: 


“All that the Commission did, as appears from its opinion, 
was to shoot an arrow into the sky and pick a ‘package’ of 
fee and expenses of $50,000 with no further explanation as 
to how it arrived at the sum than to say: ‘. . . although we 
cannot accept the computation by which United arrived at the 
$50,000 . . . its over-all judgment in agreeing to an allowance 
in that amount is entitled to weight, and that has been one 
of the factors leading us to our ultimate conclusion.’ Nowhere 
in its opinion did the Commission set forth the basis of its 
allowance to Phillips or any standard or method of valuation 
of his services or disbursements.” 


38 PFEL argues that Section $(b) of the A.P.A. requires the 
Board to give reasons for rejecting any of the Examiner’s findings 
(PFEL Br. 47). This is not so. Section 8(b) provides only that 
the record shall show the ruling on each proposed finding or con- 
clusion of the parties or exceptions by the parties to the Examiner’s 
decision. 

The Board, in fact, did make findings upon all proposed findings 
and all exceptions of the parties which related to material issues 
or were supported by the record. As to other findings or excep- 
tions, the Board stated: 


“Exceptions and recommended findings not discussed in this 
report nor reflected in our findings or conclusions have been 
found not related to the material issues or not supported by 
the record.” ; 


A similar summary ruling by the N.L.R.B. was endorsed by the 
Court in N.L.R.B. v. Sharples Chemicals, Inc., 209 F. 2d 645, 652 
(6 Cir. 1954) (“. .. we see no objection to including all 53 rulings 
in one sentence instead of 53 separate sentences.”). In Radio 
Station KFH Co. v. F.C.C., 101 App. D.C. 164, 247 F. 2d 570 
(1957), this Court noted the Sharples case and stated that in 
Sharples the N.L.R.B. had stated its reasons with enough particu- 
larity to enable the Court to review its decision, while this was not 
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Southern R. Co. v. United States, 340 U.S. 216, 227 (1951) ; 
United States v. Pierce Auto Freight Lines, 327 U.S. 515, 
529 (1946) (If the Commission’s report contains all the 
essential findings required each finding need not be an- 
notated with the evidence supporting it) ; Sinnett v. United 
States, 136 F. Supp. 37, 42 (D.N.J. 1955) ; Capital Transit 
Co. v. United States, 97 F. Supp. 614, 621 (D.C. D.C. 1951). 

The Board report, even if reviewable, should not be set 
aside for lack of such exhaustively detailed findings as 
plaintiff would desire. 

CONCLUSION 

On the several grounds discussed in Part I of this brief, 
the Board respectfully urges the Court to hold that it lacks 
jurisdiction of this case. 

If, however, the Court finds that it has jurisdiction, the 
Board believes that its exercise of discretion herein will be 
found to have been sound and correct on the merits. The 
Board’s determination is supported by substantial evidence 
and has a rational basis in logic and law, and was arrived 
at following lengthy proceedings. PFEL was afforded 


every procedural right to which it was entitled. Because 
the Board’s action is correct on the merits, and because it 
involves a highly discretionary subject matter, it should be 
sustained. 


Respectfully Submitted, 


E. Rosert SEAVER, 
General Counsel, 


Rosert BE. MircHe.., 
Assistant General Counsel, 


Epwarp APprakeEr, 
Chief, Regulation Branch. 


Epwarp ScHMELTZER, 
Attorney, Federal Maritime Board. 


————_—_— 
done by the F.C.C. in the Station KFH case. As we have shown, 
the basis of the Board’s decision in the instant case is clearly set 
forth in the report and a separate ruling on each proposed finding 
or exception would be a bootless gesture making for an inordinately 
long, but no more intelligible, report. 
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APPENDIX 
Srarves InvoLvED 


A. Selected provisions of the Merchant Marine Act, 1936, 
46 U.S.C. § 1101 et seq: 


Tirte I—DecuaraTIon oF Pouicy 


Section 101. (46 U.S.C. §1101) It is necessary for 
the national defense and development of its foreign 
and domestic commerce that the United States shall 
have a merchant marine (a) sufficient to carry its do- 
mestic water-borne commerce and a substantial por- 
tion of the water-borne export and import foreign com- 
merce of the United States and to provide shipping 
service on all routes essential for maintaining the flow 
of such domestic and foreign water-borne commerce at 
all times, (b) capable of serving as a naval and military 
auxiliary in time of war or national emergency, (c) 
owned and operated under the United States flag by 
citizens of the United States insofar as may be prac- 
ticable, and (d) composed of the best-equipped, safest, 
and most suitable types of vessels, constructed in the 
United State and manned with a trained and efficient 
citizen personnel. It is hereby declared to be the 
policy of the United States to foster the development 
and encourage the maintenance of such a merchant 
marine. 


Src. 211. (46 U.S.C. §1121) The Commission is 
authorized and directed to investigate, determine, and 
keep current records of— 


(a) The ocean services, routes, and lines from ports 
in the United States, or ina Territory, district, or pos- 
session thereof, to foreign markets, which are, or may 
be determined by the Commission to be essential for 
the promotion, development, expansion, and mainten- 
ance of the foreign commerce of the United States, and 
in reaching its determination the Commission shall 
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consider and give due weight to the cost of maintaining 
each of such steamship lines, the probability that any 
such line cannot be maintained except at a heavy loss 
disproportionate to the benefit accruing to foreign 
trade, the number of sailings and types of vessels that 
should be employed in such lines, and any other facts 
and conditions that a prudent business man would con- 
sider when dealing with his own business, with the 
added consideration, however, of the intangible benefit 
the maintenance of any such line may afford to the 
foreign commerce of the United States and to the na- 
tional defense ; 

(b) The type, size, speed, and other requirements 
of the vessels, including express-liner or super-liner 
vessels, which should be employed in such services or on 
such routes or lines, and the frequency and regularity 
of the sailings of such vessels, with a view to furnishing 
adequate, regular, certain, and permanent service ; 

(c) The relative cost of construction of comparable 
vessels in the United States and in foreign countries ; 

(d) The relative cost of marine insurance, mainte- 
nance, repairs, wages and subsistence of officers and 
crews, and all other items of expense, in the operation 
of comparable vessels in particular services, routes, 
and lines under the laws, rules, and regulations of the 
United States and under those of the foreign countries 
whose vessels are substantial competitors of any such 
Amercian service, route, or line; 

-(e) The extent and character of the governmental 
aid and subsidies granted by foreign governments to 
their merchant marine; 

(f) The number, location, and efficiency of the ship- 
yards existing on the date of the enactment of this 
‘Act or thereafter built in the United States; 

(g) To investigate and determine what provisions of 
this Act and other Acts relating to shipping should be 
made applicable to aircraft engaged in foreign com- 
merce in order to further the policy expressed in this 
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- Act, and to recommend appropriate legislation to this 
end; 

(h) The advisability of enactment of suitable legisla- 
tion authorizing the Commission, in an economic or 
commercial emergency, to aid the farmers and cotton, 
coal, lumber, and cement producers in any section of the 
United States in the transportation and landing of their 
_ products in any foreign port, which products can be 
carried in dry-cargo vessels by reducing rates, by sup- 
plying additional tonnage to any American operator, or 
by operation of vessels directly by the Commission, 
until such time as the Commission shall deem such 
special rate reduction and operation unnecessary for 
the benefit of the American farmers and such producers ; 
and 

(i) New designs, new methods of construction, and 
new types of equipment for vessels; the possibilities 
of promoting the carrying of American foreign trade 
in American vessels; and intercoastal and inland water 
transportation, including their relation to transpor- 
tation by land and air. 


Sec. 611. (46 U.S.C. $1181) (a) The contractor, 
upon compliance with the provisions of this section, 
may transfer to foreign registry the vessels covered 
by any operating-differential subsidy contract held by 
him, in the event that the United States defaults upon 
such contract or cancels it without just cause. Any 
contractor desiring to transfer any such vessel to 
foreign registry upon such default or cancelation shall 
file an application in writing with the Commission set- 
ting forth its contentions with respect to the lack of 
just cause or lawful grounds for such default or can- 
celation. The Commision shall afford the contractor 
an opportunity for a hearing within twenty days after 
such contractor files written application therefor, and © 
after the testimony, if any, in such hearing has been re- 
duced to writing and filed with the Commission, it shall, 
within a reasonable time, grant or deny the application 
by order. 
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(b) If any such application is denied, the contractor 
may obtain a review of the order of denial in the United 
States Court of Appeals for the District of Columbia, 
by filing in such court, within twenty days after the 
entry of such order, a written petition praying that 
the order of the Commission be set aside. A copy of 
such petition shall be forthwith served upon any mem- 
ber of the Commission, or upon any officer thereof 
designated by the Commission for that purpose, and 
thereupon the Commission shall certify and file in the 
court a transcript of the record upon which the order 
complained of was entered. Upon the filing of such 
transcript such court shall have exclusive jurisdiction 
to determine whether such cancellation or default was 
without just cause, and to affirm or set aside such order. 
The judgment and decree of the court affirming or set- 
ting aside any such order of the Commission shall be 
final. 

(c) No transfer of vessels to foreign registry under 
this section shall become effective until any indebted- 
ness to the Government or to any citizen of the United 
States, secured by such vessels, has been paid or dis- 
charged, and until after the expiration of ninety days 
from the date of final determination of the application 
or the appeal, if any. Within such ninety-day period 
the Commission may (1) with the consent of the con- 
tractor purchase the vessels at cost to the contractor 
plus cost of capital improvements thereon, less 5 per 
centum annual depreciation upon such vessel, and the 
actual depreciated costs of capital improvements there- 
on, or (2) reinstate the contract and adjust or settle the 
default found by the Commission or the court to exist. 


Sec. 805. (46 U.S.C. § 1223(a)) (a) It shall be un- 
lawful to award or pay any subsidy to any contractor 
under authority of title VI of this Act, or to charter 
any vessel to any person under title VII of this Act, if 
said contractor or charterer, or any holding company, 
subsidiary, affiliate, or associate of such contractor or 
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charterer, or any officer, director, agent, or executive 
thereof, directly or indirectly, shall own, operate, or 
charter any vessel or vessels engaged in the domestic 
intercoastal or coastwise service or own any pecuniary 
interest, directly or indirectly, in any person or concern 
that owns, charters, or operates any vessel or vessels 
in the domestic intercoastal or coastwise service, with- 
out the written permission of the Commission. Every 
person, firm, or corporation having any interest in 
such application shall be permitted to intervene and the 
Commission shall give a hearing to the applicant and 
the intervenors. The Commission shall not grant any 
such application if the Commission finds it will result in 
unfair competition to any person, firm, or corporation 
operating exclusively in the coastwise or intercoastal 
service or that it would be prejudicial to the objects 
and policy of this Act: Provided, That if such con- 
tractor or other person above-described or a pred- 
ecessor in interest was in bona-fide operation as a 
common carrier by water in the domestic, intercoastal, 
or coastwise trade in 1935 over the route or routes or 
in the trade or trades for which application is made and 
has so operated since that time or if engaged in fur- 
nishing seasonal service only, was in bona-fide opera- 
tion in 1935 during the season ordinarily covered by its 
operation, except in either event, as to interruptions of 
service over which the applicant or its predecessor in 
interest had no control, the Commission shall grant 
such permission without requiring further proof that 
public interest and convenience will be served by such 
operation, and without further proceedings as to the 
competition in such route or trade. 

If such application be allowed, it shall be unlawful 
for any of the persons mentioned in this section to di- 
vert, directly or indirectly, any moneys, property, or 
other thing of value, used in foreign-trade operations, 
for which a subsidy is paid by the United States, into 
any such coastwise or intercoastal operations; and who- 
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soever shall violate this provision shall be guilty of a 
misdemeanor. 


B. Administrative Procedure Act, Section 10, 28 U.S.C. 
§ 1009. 


Sec. 10 (5 U.S.C. § 1009). Except so far as (1) 
statutes preclude judicial review or (2) agency action 
is by law committed to agency discretion— 


(a) Ricnr or Review.—Any person suffering legal 
wrong because of any agency action, or adversely af- 
fected or aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to judicial re- 
view thereof. ! 

(b) Form anp VENUE OF Action.—The form of pro- 
ceeding for judicial review shall be any special statu- 
tory review proceeding relevant to the subject matter 
in any court specified by statute or, in the absence or 
inadequacy thereof, any applicable form of legal action 
(including actions for declaratory judgments or writs 
of prohibitory or mandatory injunction or habeas cor- 
pus) in any court of competent jurisdiction. Agency 
action shall be subject to judicial review in civil or 
criminal proceedings for judicial enforcement except 
to the extent that prior, adequate, and exclusive oppor- 
tunity for such review is provided by law. 

(c) ReviewasteE Acrs.—Every agency action made 
reviewable by statute and every final agency action 
for which there is no other adequate remedy in any 
court shall be subject to judicial review. Any pre- 
liminary, procedural, or intermediate agency action 
or ruling not directly reviewable shall be subject to 
review upon the review of the final agency action. Ex- 
cept as otherwise expressly required by statute, agency 
action otherwise final shall be final for the purposes 
of this subsection whether or not there has been pre- 
sented or determined any application for a declaratory 
order, for any form of reconsideration, or (unless the 
agency otherwise requires by rule and provides that 





17 


the action meanwhile shall be inoperative) for an ap- 
peal to superior agency authority. 

(d) Invermm Retser.—Pending judicial review any 
agency is authorized, where it finds that justice so 
requires, to postpone the effective date of any action 
taken by it. Upon such conditions as may be required 
and to the extent necessary to prevent irreparable in- 
jury, every reviewing court (including every court to 
which a case may be taken on appeal from or upon ap- 
plication for certiorari or other writ to a reviewing 
court) is authorized to issue all necessary and appro- 
priate process to postpone the effective date of any 
agency action or to preserve status or rights pending 
conclusion of the review proceedings. 

(e) Score or Review.—So far as necessary to deci- 
sion and where presented the reviewing court shall 
decide all relevant questions of law, interpret consti- 
tutional and statutory provisions, and determine the 
meaning or applicability of the terms of any agency 
action. It shall (A) compel agency action unlawfully 
withheld or unreasonably delayed; and (B) hold un- 
lawful and set aside agency action, findings, and con- 
clusions found to be (1) arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance 
with law; (2) contrary to constitutional right, power, 
privilege, or immunity; (3) in excess of statutory ju- 
risdiction, authority, or limitations, or short of statu- 
tory right; (4) without observance of procedure re- 
quired by law; (5) unsupported by substantial evi- 
dence in any case subject to the requirements of sec- 
tions 7 and 8 or otherwise reviewed on the record of 
an agency hearing provided by statute; or (6) un- 
warranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. 
In making the foregoing determinations the court shall 
review the whole record or such portions thereof as 
may be cited by any party, and due account shall be 
taken of the rule of prejudicial error. 
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QUESTIONS PRESENTED 


In the opinion of appellee Matson Navigation Company, the 
questions are: 

1. Whether the district court, a single judge sitting, had juris- 
diction to review action by the Federal Maritime Board and 
Maritime Administrator denying an application of a subsidized 
shipping operator under Section 805(a) of the Merchant Marine 
Act, 1936, as amended, in view of: 

(a) the provisions of Section 31 of the Shipping Act, 1916, 
requiring that actions to review Board orders be decided 
by a three-judge district court; 

(b) the fact that at the time plaintiff filed the complaint 
its timely petition for reconsideration was pending be- 
fore the Board and Administrator; and 

(c) the nature of the action sought to be reviewed, which 
refused to relieve plaintiff from a restriction voluntarily 
accepted by it as a statutory condition of its receipt of 
operating subsidy. 


2. Whether the Report of the Federal Maritime Board and 


Maritime Administrator adequately states their findings and con- 
clusions, as well as the reasons or basis therefor, upon all the 
material issues of fact and law presented on the record. 

3. Whether the determination of the Federal Maritime Board 
and Maritime Administrator that: 

(a) award of Section 805(a) permission in the instant case 
would result in unfair competition to a person, firm, or 
corporation operating exclusively in the coastwise Of 
intercoastal service; or 

(b) award of Section 805(a) permission in the instant case 
would be prejudicial to the objects and policy of the 
Merchant Marine Act, 1936, 


has warrant in the record and a reasonable basis in law. 








Statement of the Case. 
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B. Finality of the Order. 
C. Reviewability of the Order 


If Jurisdiction Has Been Properly Invoked, the Scope of 
Review in the Court Below Was Narrowly Limited 


The Board’s Decision Has Warrant in the Record and a 
Reasonable Basis in Law. Its Findings and Conclusions Sup- 
port Denial of PFEL'’s Application 

A. Purpose and Application of Section 805(a) 


B. The Objects and Policy of the Merchant Marine Act 
Required That PFEL’s Application Be Denied 


Matson Is Entitled to the Protection of Section 805 (a) 
1. The Pacific Northwest-Hawaii Service 
2. The Matson-Oceanic Relationship 


The Tests Consistently Applied by the Board 
1. Matson’s Capacity to Carry the Available Cargo; Ade- 
quacy of Its Service: 


2. Matson’s Need of the Cargo from a Revenue Stand- 
point; Impact of PFEL’s Proposed Diversion of Cargo 


(a) Impact of Cargo Diversion on Matson’s Earnings 


(b) Impact of Decreased Earnings on Matson’s Re- 
placement Program 
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STATEMENT OF THE CASE 


These are appeals from an order of the district court (J.A. 
(15,085) 35-36)? granting the motions of defendants and inter- 
venor Matson Navigation Company (herein called Matson) for 
summary judgment and denying a similar motion by plaintiff. In 
the court below, Pacific Far East Line, Inc. (herein called 
“PFEL”) a subsidized steamship company, sought to have the 
court review and set aside a decision of defendants Federal Mati- 
time Board and Maritime Administrator (herein jointly called the 
Board) denying an application by PFEL for permission, required 
by Section 805(a) of the Merchant Marine Act, 1936, ¢. 858, 49 
Stat. 1985, 46 U.S.C. 1223(a), and PFEL’s subsidy contract, to 
operate in the domestic trade between the United States West 
Coast and Hawaii. Such permission was opposed by Matson and 
denied by the Board. 

Matson has conducted exclusive continental United States- 
Hawaiian transportation services, without operating subsidy orf 
other Government aid, in good times and bad for some seventy- 
five years (Ex. 3, Item 1, p. 1, J-A. 427; J.A. 139). With a sub- 
stantial, although minority, portion of its stock held by Island 
interests (J.A. 257-58), Matson has dedicated itself to the serv- 
ice of what is now our fiftieth state (J.-A. 374-75). When op- 
portunities for more profitable use of freight vessels have 
beckoned in other parts of the world, as recently, for example, 
during the Korean hostilities, Matson alone has continued, with- 
out diminution, this service (Ex. 3, Item 1, p. 2, J.A. 427-28; 
J.A. 139, 374-75). Such ocean transportation is essential to the 
prosperity and even the survival of the Hawaiian economy (J.A. 
114-15, 123, 357-58, 369-70, 374-75). If not performed by a 
privately-owned operator, it must be provided by the Govern- 
ment. Although operating at what the Board called only “modest 
profit” (J.A. 15; Ex. 3, Item 16, J.A. 447; J.A. 273), Matson 
continues to conduct one of the few surviving ocean-borne 
domestic services. 


1. References to “J.A. -.....” and “J.A. (15,085)......”” are, respectively, 
to the Joint Appendix in Pacific Far East Line, Inc. v. United States, D.C. 
Cir., Case No. 14,007, and to the Joint Appendix in the two instant 


appeals. 
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As the operator of domestic services between the West Coast, 
Gulf and Atlantic Coasts of continental United States and Hawaii 
(Ex. 3, Item 7, J.A. 434-38; J.A. 132, 378-80), Matson is not 
entitled to operating subsidy or other forms of Government aid 
(Section 601(a), Merchant Marine Act, 1936,46 U.S.C. 1171(a) ). 
Also, Matson has no franchise, exclusive or otherwise, for the 
operation of this service. No franchise or other permission is 
needed by any nonsubsidized American-flag operator to enter the 
Hawaiian domestic service (J.A. 18). Although Matson is the pre- 
dominant carrier (Ex. 1, Schedule B, J.A. 426A; J.A. 273), several 
other American-flag operators serve Hawaii in domestic commerce, 
notably Isthmian Lines, Inc. (J.A. 132), Waterman Steamship 
Corporation (J.A. 132), States Steamship Company (formerly 
Pacific Transport Lines and States Steamship Company) (Ex. 1, 
Schedule B, J.A. 426A; J.A. 273), American Pioneer Line (United 
States Lines Company) (J.A. 132) and American President Lines, 
Ltd. (Ex. 1, Schedule B, J.A. 426A; J.A. 273). PFEL, which com- 
menced operations to the Far East in 1946, was perfectly free to 
enter the Hawaiian domestic service until 1953, when it applied 
for and obtained from the Board operating subsidy with respect 
to its Far East service in foreign commerce (Ex. 25, pp. 7-8, J-A. 
462-63; J.A. 165). 

By so electing to obtain the benefits of operating subsidy, 
PFEL likewise elected to bring itself within the limitations im- 
posed by Section 805(a) of the Merchant Marine Act, 1936. This 
section, the full text of which is quoted in the appellants’ briefs, 
prohibits, among other things, a subsidized operator from engaging 
in domestic trade without the written permission of the Board. 
With an exception not here relevant, the Board is forbidden to 
grant an application for such domestic service if it finds that such 
service “will result in unfair competition to any person, firm, or 
corporation operating exclusively in the coastwise or intercoastal 
fincluding Mainland-Hawaii, service or that it would be preju- 
dicial to the objects and policy of this Act * * *”. PFEL accepted 
similar limitations set forth in Article II-15 of the contract, which 
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it executed, providing for operating subsidy (Ex. 60, J.A. 164; 
J.A. 547-48). 

In December, 1954, PFEL applied to the Board, as required by 
the limitations imposed by Section $05(a) and its subsidy con- 
tract (J.A. 547-48), for permission to serve Hawaii in domestic 
commerce. The Board set the matter down for hearing before 
one of its examiners. Hearing was held in San Francisco, Hono- 
lulu and Washington, D.C., and consumed some nine and one- 
half weeks. The result was 7,561 pages of transcript and 177 ex- 
hibits. The evidence so adduced consisted of a vast body of 
factual information, practically all of which was uncontradicted. 
Differences existed and still exist as to the significance and even 
relevance of much of this material, but there are few, if any, 
instances of disputed testimony or other contradicted evidence 
pertinent to the basic issues. 

The Examiner in his recommended decision concluded that 
PFEL should be granted the permission which it sought (J.A. 
35). In Matson’s view, as fully developed by its exceptions, reply 
to opposing exceptions and argument before the Board, the Exam- 
iner failed to follow the Board’s own precedents, misinterpreted 
certain of the evidence, and failed to apply the appropriate yard- 
stick to it. 

Oral argument was had before the Board, which on May 10, 
1957, entered its decision. After a review of all pertinent conten- 
tions, the Board concluded that the PFEL application should be 
denied (J.A. 17-18). Following its own prior decisions (J.A. 14, 
16), and the Congressional solicitude expressed in Section 805(a) 
and elsewhere for the protection of the domestic operator against 
subsidized competition, the Board concluded that Matson was 
“fundamentally entitled” as against PFEL to the cargo available 
in this domestic service, that it had the capacity to carry such 
cargo and provided an adequate service, and that it needed this 
cargo in order to maintain its service and eventually to replace 
its freighter fleet. (J.A. 15-17.) In accepting Matson’s contention 
that it was fundamentally entitled to the cargo, the Board quoted 
with approval the following passage from Matson’s brief: 
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“We use the expression ‘fundamentally entitled’, of course, 
in the context of this proceeding. The question of who 
is fundamentally entitled to cargo naturally does not arise 
where there is free competition with none of the contest- 
ants supported by the Government. On the other hand, 
the question of fundamental entitlement arises sharply 
where, as here, there is a domestic operator which is entitled 
to the protection of section 805(a) from a subsidized oper- 
ator.” (J.A. 11.) 


The Board found and concluded that the granting of the per- 
mission sought “would result in unfair competition to a carrier 
operating exclusively in the coastwise or intercoastal service, and 
would be prejudicial to the objects and policy of the Act.” (J.A. 
18.) 

It will be convenient, and we believe helpful to the Court, to 
consider the more detailed findings of the Board and the support- 
ing evidence at the appropriate points under the Argument. 

Following the Board decision, of May 10, 1957, PFEL, on June 
13, 1957, filed with the Board a lengthy petition for reconsidera- 
tion, reargument and further hearing and for other relief, Such a 
petition is expressly permitted by Rule 16 of the Board’s Rules 
of Practice and Procedure (46 C.F.R. 201.264) within thirty days 
after the date of service of the Board’s decision. 

While such petition was pending before the Board, PFEL, on 
July 9, 1957, filed in this Court a petition for review of the 
Board’s decision of May 10, 1957. Two days later, on July 11, 
1957, PFEL filed the complaint here involved in the district court, 
likewise limited to a review of the Board’s decision of May 10, 
1957, referred to in the complaint as the decision of May 14, 
1957. (See complaint, para. 9, J.A. (15,085) 5.) The Board, on 
July 29, 1957, subsequent to the filing of the petition and com- 
plaint, denied PFEL’s petition for reconsideration. No further 
petition or complaint was filed by PFEL in this Court or in the 
district court, nor did PFEL amend the petition or complaint. 

PFEL contended before this Court, on its petition of July 9, 
1957, that the Board’s order was reviewable under Section 2 of 
the Review Act of 1950, Act of December 29, 1950, c. 1189, 64 
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Stat. 1129, as amended, 5 U.S.C. 1032. This Court rejected 
PFEL’s construction of that Act and dismissed the petition on 
May 1, 1958, Pacific Far East Line, Inc. v. United States, 103 US. 
App. D.C. 104, 255 F.2d 182, certiorari denied, 358 U.S. 866, 
and, in so doing, declined to express any opinion as to the juris- 
diction of the district court. 

By order entered August 9, 1957 (J.A. (15,085) 17-18), Mat- 
son was granted leave to intervene and was made a party to the 
cause pending in the district court “with like effect as if named 
an original party to this cause” and thereupon filed its answer 
(J.A. (15,085) 18-21), setting up numerous defenses. Among 
these were the absence of an indispensable party (fifth defense) 
and the non-reviewability of the so-called order involved (sixth 
defense), as well as the more general defenses of lack of juris- 
diction over the subject matter (second defense) and failure to 
state a claim for relief (third defense). 

PFEL filed a motion for summary judgment (J.A. (15,085) 28- 
30). Defendants filed a motion to dismiss or for summary judg- 
ment (J.A. (15,085) 31-32). Matson filed a motion for judgment 
on the pleadings or for summary judgment (J.A. (15,085) 32- 
33). 

At a time when the briefing of these motions and cross-motions 
was virtually concluded and the issues almost ready for submis- 
sion, the Department of Justice, which had originally appeared 
on behalf of defendants (J.A. (15,085) 14), suddenly sought 
leave to intervene and file a complaint in the name of the United 
States, attacking the Board’s order (J.A. (15,085) 22). Over the 
opposition of Matson (J.A. (15,085) 23-24), the motion of the 
Department of Justice was granted and its complaint ordered 
filed (J.A. (15,085) 25). Defendants answered the complaint 
(J.A. (15,085) 27-28). 

After full briefing and extensive oral argument on the motions 
and cross-motions, the court below awarded summary judgment 
in favor of defendants and Matson and denied PFEL’s motion 
(J.A. (15,085) 35-36). 

The two present appeals ensued (J.A. (15,085) 37). 
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STATUTES INVOLVED 


Section 805(a) of the Merchant Marine Act, 1936, as amended, 
46 U.S.C. 1223(a), is reproduced in the briefs for appellants. 
Section 31 of the Shipping Act, 1916, c. 45, 39 Stat. 728, as 
amended, 46 U.S.C. 830, provides as follows: 
“The venue and procedure in the courts of the United 
States in suits brought to enforce, suspend, or set aside, in 
whole or in part, any order of the Federal Maritime Board 
shall, except as otherwise provided, be the same as in similar 
suits in regard to orders of the Interstate Commerce Commis- 
sion, but such suits may also be maintained in any district 
court having jurisdiction of the parties.” 


Title 28, U.S.C., 62 Stat. 869, contains the following provisions: 

Sec. 2321. “The procedure in the district courts in actions 

to enforce, suspend, enjoin, annul or set aside in whole or in 

part any order of the Interstate Commerce Commission other 

than for the payment of money or the collection of fines, 

penalties and forfeitures, shall be as provided in this 
chapter. 


* * * bs * * *’? 


Sec. 2322. “All actions specified in section 2321 of this 
title shall be brought by or against the United States.” 

Sec. 2325. ‘An interlocutory or permanent injunction re- 
straining the enforcement, operation or execution, in whole 
or in part, of any order of the Interstate Commerce Commis- 
sion shall not be granted unless the application therefor is 
heard and determined by a district court of three judges 
under section 2284 of this title.” 

Sec. 2284. “In any action or proceeding required by Act 
of Congress to be heard and determined by a district court 
of three judges the composition and procedure of the court, 
except as otherwise provided by law, shall be as follows: 
er * * * * * * 


“(5) * * * A single judge shall not * * * enter a sum- 
mary or final judgment. * * *” 
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SUMMARY OF ARGUMENT 


I. 


The action of the Board which is challenged was taken under 
authority of the Merchant Marine Act, 1936. The only review 
provision which could be deemed applicable is Section 31 of the 
Shipping Act, 1916, applicable to “any order” of the Board, which 
in turn refers to and incorporates the procedure prescribed in the 
Urgent Deficiencies Act of 1913. Existence of this special statu- 
tory procedure for review precludes application of the procedures 
allowed by the Administrative Procedure Act. Only a three-judge 
district court could grant the relief sought below. 

The district court lacked jurisdiction and the complaint failed 
to state a claim for relief for two additional reasons: 

First, the “order” of which review is sought was not “final” 
and, as a result, the present complaint was prematurely filed. 
Subsequent to the filing of the complaint, plaintiff reinvoked the 
jurisdiction of the Board by filing a petition for reconsideration 
within the period allowed by the Board’s rules. This petition was 
thereafter denied by what was the “final” action taken by the 
Board in this case. 

Secondly, the limitations of Section 805(a) of the Merchant 
Marine Act, 1936, are designed, by remedying prior abuses, to 
protect unsubsidized domestic operators against competition from 
operators who receive subsidy in foreign commerce. That section 
prohibits such a subsidized operator from conducting a domestic 
operation without the written permission of the Board. The sec- 
tion is thus not of general application, but imposes its restrictions 
only upon the operator which, by deliberately electing to receive 
subsidy in foreign commerce, brings itself within the section. 
There is obviously no constitutional or common law right to sub- 
sidy; Congress has provided the subsidized operator with an 
exclusive remedy as to Section 805(a), a hearing before the 
Board; no provision is made for resort to the courts. Hence, the 
present situation presents a classic case for the preclusion of 
judicial review. 
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Il. 

If the jurisdiction of the court below was properly invoked, the 
scope of review was narrowly limited. PFEL’s contentions that 
the Board failed to give due consideration to the Examiner's 
recommended decision, as well as its allegation that the Board 
was obliged to give reasons with respect to “any” of the Examiner's 
findings or recommendations with which it disagreed, are errone- 
ous both in fact and in law. 


Il. 

The order of the district court permitting the Department of 
Justice to intervene and attack the Board’s order was improper. 
Such action was unprecedented, and the Department had no 
legitimate interest in the case. 

Reviewing the critical determinations of fact and law, as set 
forth in the Board's report, it is apparent that its findings have 
warrant in the record, its conclusions a reasonable basis in law, 
and that both are adequate to support its denial of the PFEL 
application. Following its own precedents, the Board applied 
Section 805 (a) strictly in accordance with the Congressional man- 
date. Invoking the tests employed in prior cases, the Board found 
and concluded that Matson had the necessary capacity and pro- 
vided an adequate service, that it needed the available cargo in 
order, from a revenue standpoint, to maintain and develop the 
service, and that as against PFEL it was “fundamentally entitled” 
to the available cargo. In this connection, the Board carefully 
pointed out that any unsubsidized United States operator is free 
to enter the Hawaiian service at any time without permission; 
that this case presented a contest between free and subsidized 
competition; and that in using the expression “fundamentally 
entitled”, it meant that Matson was so entitled to the cargo as 
against a subsidized operator, like PFEL. The Board carefully 
considered all relevant contentions advanced by PFEL, and its 
decision provides a reasoned basis for its denial of the application. 

If this Court believes that the court below had jurisdiction, the 
judgment appealed from should be affirmed. 
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ARGUMENT 
|. The Jurisdiction of the Court Below Was Doubtful. 


In the court below, we urged three points concerning jurisdiction 
to review the order here attached. These were: (A) if the order 
was reviewable at all, the exclusive procedure was that provided 
in the Urgent Deficiencies Act of 1913, now codified in the Judicial 
Code, 28 U.S.C. 1336, 2321-25;? (B) the Board action® of which 
review was sought was not a final order; and (C) the order, by 
its nature, was not subject to judicial review. 

Both PFEL and the United States argue extensively in support 
of the jurisdiction below. (PFEL brief, hereafter cited “PFEL Br.”, 
pp. 12-22; United States brief, hereafter cited “U. S. Br.”, pp. 
13-19.) In so doing, of course, they argue pro tanto in support of 
the judgment, since it is conceded that the district court ruled on 
the merits (PFEL Br., p. 12, n. 6). 

Despite the favorable outcome of the decision on the merits, 
however, we remain of the opinion that our contentions below 
were sound, and since they are jurisdictional, we feel obliged to 
outline them briefly. 


A. THE URGENT DEFICIENCIES ACT. 


The decision of the Board was clearly made under authority 
of Section 805(a) of the Merchant Marine Act, 1936. Neither 
that section nor that statute contains any applicable provision for 
judicial review. However, Section 31 of the Shipping Act, 1916, 
Supra, as currently in effect, provides that the procedure to review 
orders of the Board shall be the same as that prescribed for review 
of orders of the Interstate Commerce Commission. 

Section 31 is now in large measure superseded by the Review 
Act of 1950, supra. This Court has held, however, that orders 


2. For convenience, the present pore of the Judicial Code on 


this subject will be sometimes referred to as the Urgent Deficiencies Act. 


3. As we point out elsewhere, the Board's decision was not denom- 
inated an “order”, nor does the Merchant Marine Act require an order 
in a Section 805(a) proceeding, However, for convenience, we shall 
sometimes refer to the Board action as an order. 
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entered under authority of the Merchant Marine Act, 1936, and 
specifically the order here involved, are not reviewable in the 
manner prescribed by the Review Act of 1950. Pacific Far East 
Line, Inc., v. United States, supra. It would seem to follow that, 
if the order is reviewable at all, Section 31 of the Shipping Act, 
1916, controls.* 

The procedure provided for review of orders of the Interstate 
Commerce Commission, incorporated by reference into Section 
31 of the Shipping Act, is, of course, that of the Urgent Defi- 
ciencies Act, supra. If this procedure is applicable, it necessarily 
follows that: (1) PFEL’s complaint was defective for failure to 
join an indispensable party, the United States, 28 U.S.C. 2322; 
Lambert Co. v. Balt. & Ohio R.R. Co., 258 U.S. 377; Seaboard 
R. Co. v. Daniel, 333 U.S. 118; and (2) the summary judgment 
sought by PFEL could only have been granted by a three-judge 
court, 28 U.S.C. 2284, 2325. 


B. FINALITY OF THE ORDER. 

As pointed out in the Statement of the Case, supra, p. 3, the 
Board rendered the decision here in issue on May 10, 1957. The 
present complaint was filed July 11, 1957. In the meantime, how- 
ever, PFEL, on June 13, 1957, had reinvoked the jurisdiction of 
the Board by filing a petition for reconsideration, further hearing, 
etc. (J.A. 623) within the 30-day period prescribed by the Board’s 
rules. On July 29, 1957, after the filing of the instant complaint, 
the Board denied the petition (J.A. 628). No action to review 
what was in fact the final order of the Board, the order of July 
29, 1957, has ever been filed. 

We submit that under many controlling decisions of this Court 
and other courts the order of the Board of which review was 
sought was not final, since a petition for rehearing was timely 
filed thereafter, and hence was not reviewable in this proceeding. 


4. As the Review Act of 1950 recognizes, by its reference to the 
Intercoastal Shipping Act, 1933, 47 Stat. 1425, as amended, 46 U.S.C. 
843, et seq., Section 31 of the 1916 Act is applicable to Board action 
under later statutes. 
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Chicago & S. Air Lines v. Waterman Corp., 333 U.S. 103; 
Schwebel v. Orrick, 102 US. App. D.C. 210, 251 F.2d 919, 
certiorari denied, 356 U.S. 927; United Electrical, Radio & 
Machine Wekrs. v. Brownell, 98 US. App. D.C. 130, 232 F.2d 
687; State Airlines, Inc. v. Civil Aeronautics Board, D.C. Cir., 
Case No. 9604, decided September 3, 1947, unreported; Albertson 
vy. Federal Communications Commission, 87 US. App. D.C. 39, 
182 F.2d 397; Enterprise Company v. Federal Communications 
Com’n, 97 U.S. App. D.C. 374, 378; 231 F.2d 708, 712, certiorari 
denied sub nom. Beaumont Broadcasting Corp. v. Enterprise Com- 
pany, 351 US. 920.5 


C. REVIEWABILITY OF THE ORDER. 


The reviewability of orders of the Board is naturally of greater 
concern to the Board than to a private litigant, and we anticipate 
that the Board will devote a considerable portion of its brief to 
this question. However, we shall summarize briefly our views on 
the question, which lead us to the conclusion that an order of 
the Board denying permission to a subsidized operator under Sec- 
tion 805(a) of the Merchant Marine Act, 1936, is not reviewable. 

Throughout, it is well to bear in mind that Section 805(a) 
imposes no restraints of general application upon ship operators, 
but is limited to those who elect to apply for and obtain an 
operating-differential subsidy. Its restraints are applicable to PFEL 
solely by its own election. 

The 1936 Act makes no provision for judicial review of a 
Board decision denying the application under Section 805(a) of 
the subsidized contractor. This omission has particular significance 
because the Act does expressly provide for judicial review in 
various other circumstances. See Sections 402, 611 and 902, 46 
US.C. 1142,1181 and 1242. 


5. There are contrary decisions in the Ninth Circuit. Consolidated 
Flowers Ship. v. Civil Aeronautics Bd. 205 F.2d 449; Northwest 
Marine Term. Ass'n v. Federal Maritime Board, 218 F.2d 815. See 6 
Stanford L. Rev. 531, spp certain of the decisions of this Court 
and criticizing the rule adopted by the Ninth Circuit. 
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It may also be noted that Section 805(a) contains no provision 
for the entry of any “order” by the Board and that the only 
“order” entered by the Board in the present proceedings was that 
denying the petition for reconsideration (from which PFEL filed 
no appeal). 

The legislative history of the Review Act of 1950, supra, in 
conjunction with the holding of this Court in Pacific Far East Line, 
Inc. v. United States, supra, indicates that both the Maritime 
Commission (predecessor of the Board) and Congress considered 
action under Section 805(a) to be non-reviewable. As PFEL's 
counsel stated in their reply brief filed in this Court in the case 
just referred to: 

“* * * the legislative history of the 1950 Act unequivocally 
shows that Congress intended to cover thereunder a// review- 


able orders of the Maritime Commission” (pp. 6-7; emphasis 
is that of PFEL’s counsel). 


This view finds support in the statements made to a subcom- 
mittee of Committee of the House Judiciary Committee by the 
Chairman and Solicitor of the Commission. These officials objected 
to a prior version of the bill which would have limited review 
under the new procedure (petition to court of appeals rather 
than complaint to three-judge district court) to certain specified 
sections of the Shipping Act, 1916, supra, and the Intercoastal 
Shipping Act, 1933, supra, n. 4, and urged that the bill be ex- 
tended to include all reviewable orders of the Commission. (Hear- 
ings on H.R. 1468, H.R. 1470 and H.R. 2271, 80th Cong., and 
HR. 2915 and 2916, 81st Cong., pp. 137, 145.) 

It was quite obviously in response to these suggestions that the 
pending bill was amended to embrace all orders entered under 
the 1916 and 1933 Acts. It seems equally obvious that reference 
to the 1936 Act, here involved, was omitted because of the feeling 
of Congress that orders entered thereunder were not reviewable, 
except in the specific instances, referred to above, where review 
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was expressly afforded and a definite procedure was prescribed 
in the Act. On any other interpretation, the failure of Congress to 
include orders under the 1936 Act within the framework of the 
Review Act of 1950 is inexplicable, particularly in view of the 
widespread dissatisfaction with the cumbersome three-judge court 
procedure, with direct appeal to the Supreme Court as of right, 
provided by the Urgent Deficiencies Act. (Id. at p. 90; see 28 
US.C. 2325, 2284, 1253.) 

The action of the Board in refusing the application of a sub- 
sidized contractor, who has deliberately elected to submit to the 
limitations of this provision, would seem to prevent a classic 
example of the exceptions to judicial review set forth in Section 
10 of the Administrative Procedure Act, Act of June 11, 1946, 
c. 324, 60 Stat. 237, 5 U.S.C. 1009. That section excepts from 
judicial review cases where “(1) statutes preclude judicial re- 
view or (2) agency action is by law committed to agency dis- 
cretion.” It can hardly be doubted that, except in the case of 
“grandfather rights”, the Board is invested with discretion as 
to whether to grant under Section 805(a) the application of a 
subsidized contractor. And as recently as its decision in Panama 
Canal Co. v. Grace Line, Inc., 356 US. 309, the Supreme Court 
re-emphasized that agency action involving “matters on which 
experts may disagree; * * * nice issues of judgment and choice 
* * * which require the exercise of informed discretion” (p. 
317) constitutes “agency action * * * by law committed to agency 
discretion” and is not subject to judicial review. See also to the 
same effect American Union Transport Inc. v. United States, 
103 U.S. App. D.C. 229, 257 F.2d 607, certiorari denied, 358 
US. 828. And whether a statute is designed to “preclude judicial 
review” depends not upon an express preclusion but upon the 
statutory scheme considered as a whole. See Air Line Dispatchers 
Ass'n. v. National Mediation Bd., 89 US. App. D.C. 24, 189 
F.2d 685, 688, fn. 1, certiorari denied, 342 U.S. 849. 

Similarly, and for like reasons, referring to Section 10(a) of 
the Administrative Procedure Act, it is difficult to discern in what 
manner PFEL has suffered any “legal wrong” or has been “ad- 





14 

versely affected or aggrieved * * * within the meaning of any 
relevant statute.” Cf. Isbrandtsen Company v. Federal Maritime 
Board, 159 F. Supp. 884 (D.D.C.). Certainly, PFEL has no con- 
stitutional or common law right to the payment of operating- 
differential subsidy on account of its operations in foreign com- 
merce. Congress has offered such subsidy upon conditions, one of 
which is that the subsidized operator may not engage in domestic 
commerce without the written permission of the subsidy-paying 
party to the contract, represented by the Board. PFEL has been 
accorded the hearing which Congress provided and its application 
has been denied. Having elected to obtain the benefits which Con- 
gress has granted, subject to conditions, the beneficiary must like- 
wise accept the conditions. 

The numerous cases precluding judicial review in situations in- 
volving Government payments, subsidies or bounties and benefits, 
subject to conditions, provide impressive support for this conclu- 
sion. Illustrative czses so holding are Perkins v. Lukens Steel Co., 
310 U.S. 113: Butte, A. & P. Ry. v. United States, 290 US. 
127; Gt. Northern Ry. v. United States, 277 US. 172; Work v. 
Rives, 267 U.S. 175; United States v. Babcock, 250 US. 328; 
First National Bank v. First Federal Sav. & L. Ass’n., 96 US. 
App. D.C. 194, 225 F.2d 33; State of Arizona v. Hobby, 94 US. 
App. D.C. 170, 221 F.2d 498, and American Dredging Co. v. 
Cochrane, 89 U.S. App. D.C. 88, 190 F.2d 106. In the Babcock 
case, the Court applied a rule which would seem to be decisive 
of the present case, namely, that “where a statute creates a right 
and provides a special remedy, that remedy is exclusive” (250 
US. at p. 331). And see Chicago & S. Air Lines v. Waterman 
Corp., 333 U.S. 103, supra. 

In Kansas City Power & Light Company v. McKay, 96 US. 
App. D.C. 273, 225 F.2d 924, certiorari denied, 350 U.S. 884, 
this Court pointed out that Section 10(a) was intended to be a 
restatement of existing law. Denying the review sought by peti- 
tioner, this Court continued: 

“Section 10(a) is for the benefit of ‘any person suffering 
legal wrong’, that is, one whose legal rights have been vio- 
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lated. As we have seen, these plaintiffs cannot effectively 
make such a claim. Nor are we confronted with any rele- 
vant statute within the meaning of which the plaintiffs are 
‘adversely affected or aggrieved.’ Plaintiffs-appellants cite 
and rely on the view expressed in American President Lines 
v. Federal Maritime Board, D.C. D.C. 1953, 112 F. Supp. 
346, at page 349, which would in effect delete from Section 
10(a) the phrase ‘within the meaning of any relevant stat- 
ute’. That view cannot, of course, be accepted.” 96 U.S. 
App. D.C. at p. 281, 225 F.2d at p. 932. 


Holding that the denial of a subsidized operator's application 
under Section 805(a), as in the present case, is not subject to 
judicial review would not seem to imply necessarily that the 
granting of such an application is not subject to judicial review. 
In the latter situation the injured party is the domestic operator, 
and he has not contracted to accept the exclusive remedy before 
the Board provided by that section. In the event such an applica- 
tion were granted, constitutional rights of the domestic operator 
might be involved. 

Likewise, the present situation must be distinguished from one 
where “grandfather rights” are involved, since in such cases the 
Board's obligation to grant Section 805(a) permission is manda- 
tory. A failure to heed the Congressional directive in this regard 
might well be reviewable. 


The foregoing questions of jurisdiction, we submit, are suffi- 
ciently serious to warrant the consideration of this Court. For this 
reason, as stated above, we feel compelled to bring them to the 
Court’s attention, although we feel that the decision below can be 
readily sustained on the merits for the reasons hereafter set 
forth. 


Il. If Jurisdiction Has Been Properly Invoked, the Scope of Re- 
view in the Court Below Was Narrowly Limited. 
Although we do not believe this to be the kind of case which 
will turn on any fine-spun distinctions as to the breadth of the 
court’s reviewing power, the question properly arises at the outset 
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as to the scope of review which could have been invoked in the 
court below. Many cases might be cited in this connection, but it 
seems sufficient to note that the court’s reviewing authority did 
not extend beyond the determination that the action of the agency 
had “warrant in the record” and “a reasonable basis in law”. As 
to the latter, otherwise stated, the question is simply whether the 
agency’s conclusion “lacks any rational and statutory founda- 
tion”. The court could not substitute its judgment for that of 
the Board; whether the Court would have reached the same 
result on the same record “is not the test”. American Airlines v. 
Civil Aeronautics Board, 97 U.S. App. D.C. 324, 327, 231 F.2d 
483, 486; National Air Freight Forward. Corp. v. Civil Aero. Bad., 
90 US. App. D.C. 330, 333-334, 197 F.2d 384, 387-388; New 
Process Gear Corp. v. New York Central R. Co., 250 F.2d 569, 
572 (2nd Cir.), certiorari denied, 356 U.S. 959. 

In United States v. Pierce Auto Lines, 327 US. 515, a pro- 
ceeding to set aside permits granted by the Interstate Commerce 
Commission, the Supreme Court stated: 

“We think the court misconceived not only the effects of 
the Commission’s action in these cases but also its own 
function. It is not true, as the opinion stated, that ‘** * * the 
courts must in a litigated case, be the arbiters of the para- 
mount public interest.’ This is rather the business of the 
Commission, made such by the very terms of the statute. 
The function of the reviewing court is much more restricted. 
It is limited to ascertaining whether there is warrant in the 
law and the facts for what the Commission has done. Unless 
in some specific respect there has been prejudicial departure 
from requirements of the law or abuse of the Commission’s 
discretion, the reviewing court is without authority to inter- 
vene. It cannot substitute its own view concerning what 
should be done, whether with reference to competitive con- 
siderations or others, for the Commission’s judgment upon 
matters committed to its determination, if that has support in 
the record and the applicable law.” (Pp. 535-6.) 


See also Community & Johnson Corp. v. United States, 156 F. 
Supp. 440, 442 (D. N.J.); Waterways Transp. v. United States, 
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83 F. Supp. 588 (ED. Mo.); Dance Freight Lines v. United 
States, 149 F. Supp. 367, 371 (E.D. Ky.); Carolina Scenic Coach 
Lines v. United States, 56 F. Supp. 801, 803 (W.D.N.C.), af- 
firmed, 323 U.S. 678; and Midwest Farmers v. United States, 64 
F. Supp. 91 (D. Minn.). 

PFEL’s brief. in its Point VI, contends that the Board unlaw- 
fully refuse. to give the Examiner's recommended decision the 
“special cognizance” which it deserved, and that the Board failed 
to discharge its alleged obligation to give reasons for rejecting 
any of the Examiner's findings with which it disagreed (PFEL 
Br., pp. 41-49). We deny that the Board failed to give due regard 
to the Examiner’s findings or to give all necessary reasons for re- 
jecting those which it refused to follow. The Board carefully 
reviewed all pertinent issues, and its decision fully develops the 
reasoned bases for its conclusion. This will be apparent, we sub- 
mit, from a review of the Board’s findings of fact, conclusions 
of law, and supporting evidence set forth under Point III below. 

The Examiner in our opinion, which was evidently shared by 
the Board, both misinterpreted the evidence and committed seri- 
ous errors of law in refusing to follow the Board’s own prece- 
dents. The Board's decision makes apparent its disagreement with 
him on these points. 

PFEL’s specific complaints as to the Board’s failure to refer 
explicitly to statements contained in the Examiner's report (PFEL 
Br. pp. 41-46) will be found, on analysis, to lack substance. 
Although PFEL refers to these statements in each instance as 
“findings” it is readily apparent that the majority of them are 
conclusions of law, links in a chain of reasoning with which the 
Board disagreed, or mere recitals of testimony. The Board prop- 
erly believed that the statements that PFEL refers to were either 
lacking in relevance and significance or were not justified when 
reasoned judgment was brought to bear upon the record as a 
whole. Certainly PFEL cannot complain because the Board, adopt- 
ing the technique sometimes used by reviewing courts, stated that 
“Exceptions and recommended findings not discussed in this 
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report nor reflected in our findings or conclusions have been 
found not related to material issues or not supported by evi- 
dence.” (J.A. 5.) 

However, at this point we should challenge PFEL’s extrava- 
gant contentions to the effect that the Board was bound to give 
special weight to the Examiner’s recommended decision and to 
give reasons for rejecting any of the Examiner's findings or con- 
clusions with which it disagreed (PFEL Br., pp. 47-48). Such a 
contention is not supported by the decided cases and, indeed, 
would seem at war with the express provision of the Administra- 
tive Procedure Act that: 

“On appeal from or review of the initial decisions” of ex- 
aminers “the agency shall, except as it may limit the issues 
upon notice or by rule, have all the powers which it would 
have in making the initial decision.” Administrative Pro- 
cedure Act, supra, Section 8(a), 5 U.S.C. 1007(a). 


The Supreme Court discussed the matter of the weight to be 
given examiners’ determinations in Universal Camera Corp. v. 
Labor Bd., 340 U.S. 474, upon which PFEL relies (PFEL Br., 
p. 46). The Court observed: 

“We do not require that the examiner's findings be given 
more weight than in reason and in the light of judicial ex- 
perience they deserve. The ‘substantial evidence’ standard is 
not modified in any way when the Board and its examiner 
disagree. * * * The significance of his report, of course, 
depends largely on the importance of credibility in the par- 
ticular case.” 340 U.S. at p. 496. 


Subsequently, in F.C.C. v. Allentown Broadcasting Co., 349 US. 
358, the Court, by necessary implication, warned against too 
broad a construction of what it had said concerning the import- 
ance of examiners’ reports even in the Universal Camera case. 
In Allentown the Commission had rejected its examiner’s recom- 
mendation of award of a construction permit to one applicant and 
denial to another. The Court of Appeals had reversed, citing the 
Universal Camera case, in part because of 
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“# * * its understanding that the Examiner's findings based 
on demeanor of a witness are not to be overruled by a 
Board without a ‘very substantial preponderance in the testi- 
mony as recorded’ * * *.” 349 US. at p. 364. 


The Court said: 

“We think this attitude goes too far. It seems to adopt for 
examiners of administrative agencies the ‘clearly erroneous’ 
rule of the Fed. Rules Civ. Proc., 52(a), applicable to 
courts.” Id. 


The Court quoted from its Universal Camera decision, including 
the following language: 

“The responsibility for decision thus placed on the Board 
is wholly inconsistent with the notion that it has power to 
reverse an examiner’s findings only when they are ‘clearly 
erroneous.’ ” Id. 


The Court then cited Section 8 of the Administrative Procedure 
Act, quoted above, and, reversing the Court of Appeals, re- 
manded the case to it for further consideration. 

The proper weight to be given examiners’ reports and recom- 
mended decisions clearly is that applied by this Court in American 
Flint Glass Whkrs. Union v. National Labor Relations Board, 97 
U.S. App. D.C. 244, 230 F.2d 212, certiorari denied, 351 US. 
988, where, relying on the Allentown case, an order of the Board 
was affirmed although the Board had found it necessary to re- 
verse its examiner. 

In the light of the foregoing, it seems evident that the Board 
in the present case gave the examiner's recommended decision all 
of the weight to which it was entitled.° 


6. It seems unnecessary to consider at any length the cases cited in 
the PFEL memorandum in this regard (PFEL Br., pp. 46-47). To the 
extent that the cases cited indicate that greater weight should be given the 
examiner's report than that stated in the authorities cited above, they are 
contrary to the main course of the decisions and to the criteria expressed 
by the Supreme Court in the Allentown case. Significantly, no cases are 
cited from this circuit, which doubtless has more occasion to review ad- 
ministrative orders than any other and which, as we have pointed out, 
adheres to the Allentown standards. 
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As to PFEL’s further proposition, that the Board must give its 
reasons for rejecting any of the examiner's findings, it perhaps 
suffices to say that no such rule of law exists. The proper test, as 
applied by the Supreme Court and this Court, as well as other 
courts, is simply that the agency’s findings must be sufficiently 
definite to enable the courts to perform the task of judicial review. 
Spiegel v. Public Utilities Commission, 96 U.S. App. D.C. 307, 
226 F.2d 29, certiorari denied sub nom. Capital Transit Co. v. 
Spiegel, 350 US. 904. The leading case is probably Alabama 
G. S. R. Co. v. United States, 340 U.S. 216, where, at pp. 227- 
228, the Court said: 
“As to the contention of appellants that the Commission’s 
order is not supported by essential findings of fact, § 14 (1) 
of the Interstate Commerce Act, 49 U.S.C. §14 (1), does 
not require the Commission to make detailed findings of fact 
except in a case where damages are awarded. * * * The 
statute requires the Commission only to file a written report, 
stating its conclusions, together with its decision and order. 
This the Commission did, and the essential basis of its judg- 
ment is sufficiently disclosed in its report. Of course § 14 (1) 
does not relieve the Commission of the duty to make the 
‘basic’ or ‘quasi-jurisdictional’ findings essential to the statu- 
tory validity of an order. * * * And the basic findings essen- 
tial to the validity of a given order will vary with the 
statutory authority invoked and the context of the situation 
presented. * * * Here the Commission found, in conformity 
to the statute involved, supra note 2, that the differentials 
prescribed are ‘justified as reasonable’ and ‘necessary and 
desirable in the public interest.’ And ‘the report, read as 
a whole, sufficiently expresses the conclusion of the Commis- 
sion, based upon supporting data. * * *.’ * * * Enough has 
been ‘put of record to enable us to perform the limited task 
which is ours.” * * *” 


Similarly, in Capital Transit Co. v. United States, 97 F. Supp. 
614 (D.D.C.), Judge Washington, speaking for a three-judge 
district court, concluded (p. 621): 


“Certainly more than ‘Enough has been “put of record to 
enable us to perform the limited task which is ours.” ’ Ala- 
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bama Great Southern R. R. Co., et al. v. United States, 340 
US. 216 * * *. And the Administrative Procedure Act does 
not require detailed findings of every subsidiary evidentiary 
fact. So long as the agency makes amply clear the factual 
basis upon which it has proceeded, there can be no ground 
for complaint. Here the facts and policies upon which the 
Commission proceeded are fully set forth. There appears 
to be no omission in the Commission’s statement which is 
in any way prejudicial to complainant. There is not lacking 
any element, either as to findings of fact or considerations of 
policy, necessary to support the present order of the Com- 
mission. The requirements of section 8 (b) of the Admin- 
istrative Procedure Act were satisfied. * * *” 


What remains, then, is a review of the Board's decision to 
determine whether enough was said to enable the Court to per- 
form its reviewing task, and whether what was said has warrant 
in the record and a reasonable basis in the law. 

To this we now turn. 


Ill. The Board's Decision Has Warrant in the Record and a Rea- 


sonable Basis in Law. Its Findings and Conclusions Support 
Denial of PFEL's Application. 


Before undertaking a review of the record before the Board, 
which, we submit, amply sustains its decision, we think it appro- 
priate to mention the curious role of the Department of Justice 
in these proceedings. We do so at this point since the arguments 
of the Department, advanced in the name of the United States, 
bear on the matters discussed in this portion of our brief. 

As mentioned above, the Board originally appeared in this 
action through attorneys from the Department of Justice, who 
filed an answer (J.A. (15,085) 11-14) upholding the Board's 
action in every respect. Thereafter, these appearances were 
abruptly withdrawn and attorneys on the staff of the Board were 
substituted. Equally abruptly, the Department of Justice reap- 
peared, this time seeking, in the role of the United States, leave 
to intervene and file a complaint attacking the Board's order. 
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The asserted basis of the intervention, advanced in the proposed 
complaint (J.A. (15,085) 25-26) and in the accompanying motion 
(J.A. (15,085) 22) and brief, was a claim that the Board had 
erroneously construed the words “unfair competition”, as they 
appear in Section 805 (a), and that it had failed to make adequate 
findings of prejudice to the objects and policy of the Act. Over 
Matson’s opposition (J.A. (15,085) 23-24), leave to intervene 
was granted (J.A. (15,085) 25). 

We deal below with the substance of the arguments of the 
Department of Justice. Our discussion at this stage bears upon 
(1) the propriety of the intervention, and (2) the weight to be 
fairly accorded the Department's position as compared with the 
position of the agency vested by Congress with the responsibility 
of administering the controlling statute, namely, the Board. 

As far as it has been possible to determine, such intervention is 
entirely unprecedented. We have been unable to find a single 
instance in which the Department of Justice has sought to inter- 
vene in a case to which another agency of the Federal Government 
was a party, and in the court below the Department cited none.” 

The basic question, of course, is who should speak for the 
“United States”—i.e., the public interest—the Department of 
Justice or the agency charged by Congress with the responsibility 
of protecting the public interest in the day-to-day administration 
of the statute. 

The answer seems obvious, but in the district court the Depart- 
ment of Justice postulated a conflict between the policies of an 
agency established by Congress with power to act in a particular 
field and some overriding national interest of which the Depart- 
ment was somehow the guardian. The presumptuousness of such 


7, The Department relied exclusively on such obviously distinguish- 
able cases as those involving intervention by a regulatory agency having 
an interest in the matter, ¢.g., United States v. Amer. Trucking Ass’ns, 
310 U.S. 534; those in which no agency representing the lic 
interest was a patty, e.g., New York v. New Jersey, 256 U.S. 296; and 
those where a statute expressly provided for participation by both the 
interested agency and the t of Justice, ¢.g., Federal Maritime 
Board v. Isbrandtsen Co., 356 US. 481. 
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a position is readily apparent. Where Congress has wished to 
entrust the public interest to the Department of Justice, it has 
done so; where it has wished, as in the Merchant Marine Act, to 
entrust that interest to another agency, it has likewise done so. 
Nowhere has the Department of Justice been singled out as the 
prime, let alone exclusive, keeper and oracle of the national 
conscience. 

The Department of Justice claims some unique position in this 
case because the case is said to involve “basic competitive fac- 
tors” (U.S. Br., p. 13). Apparently the claim is that these factors 
concern the Department in administering the antitrust laws. 
Though the contention is abandoned in this Court, PFEL argued 
below that the Board erred in failing to “consider” alleged anti- 
trust aspects. This contention, as such, was never advanced by the 
Department of Justice, but words like “monopoly” and “monopo- 
list” continue to be bandied about (e.g., U.S. Br., pp. 36, 38; 
PFEL Br., p. 40). Nevertheless, this case is not an antitrust case, 
and it does not involve the administration of the antitrust laws. 

The Supreme Court has recently held, in United States v. 
R. C. A., 358 US. 334, that regulatory agencies like the Board 
are not required to pass on antitrust questions, nor are regulated 
- industries necessarily free from prosecution under the antitrust 
laws. The Board's decision in the instant proceedings simply 
leaves unaffected the extent to which the antitrust laws are appli- 
cable to Matson, as a regulated carrier. If the Department of 
Justice, PFEL, or anyone else claiming to be aggrieved has evi- 
dence of antitrust violations by Matson, the Board’s decision does 
not foreclose the assertion of their claims.® 

With these considerations in mind, it seems obvious that the 
Department of Justice has no standing whatsoever in this case. 


8. It is to be noted that the instant proceedings do not involve Section 
15 of the Shipping Act, 1916, supra, 46 U.S.C. 814, which authorizes 
the Board to grant exceptions from the antitrust laws in the circumstances 
there provided. Cf. Federal Maritime Board v. Isbrandtsen Co., supra, 
note 7, affirming the decision of this Court reported at 99 U.S. App. D.C. 
312, 239 F.2d 933. 
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In seeking to overturn the well-settled construction of the statute 
by the Board (of which more will be said below), the Depart- 
ment has no more business in the case, we submit, than would 
attorneys for the Veterans’ Administration or the Internal Reve- 
nue Service have in a case where they asserted that the National 
Labor Relations Board was in error in its long-standing views 
regarding unfair labor practices. If the Court deems it proper at 
the present stage to do so, we urge that the propriety of the De- 
partment’s intervention be re-examined. In any event, its views 
are entitled to slight, if any, weight as contrasted with those of 
the Federal Maritime Board. 

We proceed with a review of the critical determinations of 
fact and law, as set forth in the Board’s Report, which led to the 
denial of the PFEL application. 


A. PURPOSE AND APPLICATION OF SECTION 805(a). 

- The Board properly undertook consideration of the case with 
that “special concern for the protection” of the domestic operator 
which impelled Congress to include Section 805(a) in the 1936 
Act. Pointing out that “doubts should be resolved” in favor of 
protection, the Board cited its own prior decisions to this effect. 
(J.-A. 14, 16.) The background and legislative history of the sec- 
tion, as well as its terms, warrant, and in fact compel, the posi- 
tion consistently taken by the Board. 

In considering the legislative history of Section 805(a), it is 
well to begin with March 4, 1935, when President Roosevelt 
called upon Congress for new legislation to provide adequate aid 
for the American Merchant Marine. The President's message re- 
ferred to Congress two critical studies of the then existing mari- 
time subsidy program, the so-called Farley Report (General Re 
port of the Postmaster General to the President, January 11, 
1935, H. Doc. No. 118, 74th Cong., 1st Sess., p. 3) and the Re- 
port of the Interdepartmental Committee on Shipping Policy (H. 
Doc. No. 118, supra, p. 19). The Farley Report described and 
deplored the practice, then prevalent among some steamship com- 
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panies, of diverting into operations in the coastwise and inter- 
coastal trade millions of dollars of federal grants intended exclu- 
sively for foreign trade operations. It told of the consequent 
ensuing frustration of Congress’ program for achieving a sound, 
permanent American-flag merchant marine, the large grants dis- 
tributed under the Merchant Marine Act of 1928 notwithstand- 
ing. The Interdepartmental Committee's Report, equally critical, 
recommended that operating subsidy benefits be payable only 
when a vessel engaged in foreign commerce. (Id., at pp. 30 and 
35.) 
On March 19, 1935, the House Merchant Marine and Fisheries 
Committee commenced hearings to frame a new policy (Hearings 
on H.R. 7521, 74th Cong., 1st Sess., p. 1). Some of the early bills 
considered by the Committee contained flat prohibitions against 
payment of subsidy benefits to any operator maintaining connec- 
tions with a domestic, coastwise or intercoastal service. However, 
the bill adopted by the House in 1935 (H.R. 8555) contained no 
prohibition against such relationships (79 Cong. Rec. 10,289). 

The Senate Black Committee Report (S. Rep. No. 898, 74th 
Cong., 1st Sess., May 13, 1935) recommended against subsidies 
for any operator in the domestic trades (pp. 42-43). This report 
described and strongly condemned the abuses referred to in the 
Farley and Interdepartmental Committee Reports (pp. 14, 15, 
42). It pointed up the need for limiting the marine activity of 
Government-aided shipping companies to bona fide foreign trade 
shipping operations in order to avoid competition with unsubsi- 
dized American enterprise (p. 18). No final action was taken by 
the Senate in 1935. 

When Congress reconvened in 1936, four merchant marine 
bills were introduced in the Senate. These bills represented vary- 
ing shades of opinion, but reflected substantial agreement that all 
necessary steps should be taken to prevent a subsidized operator 
from engaging in domestic trade except under carefully circum- 
scribed conditions and under the supervision of an agency 
charged with protection of the public interest. 

In explaining a provision of his bill (S. 4110), Senator 
Guffey said: 
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“Section 56(a): The purpose of the provisions in this 
subsection is to concentrate the contractor's efforts and the 
aid extended into the channel for which the aid is intended. 
If United States flag services are to be developed and main- 
tained in competition with foreign flag services engaged in 
parallel foreign services, the operator's efforts and finances 
must be concentrated in this direction in order to avoid 
siphoning out of freight and passenger revenues into the 
pockets of individuals through subsidiary, affliated, and 
holding companies engaged in various and kindred other 
ventures.” (Senate Hearings on S. 3500, S. 4110 and S. 4111, 
74th Cong., 2nd Sess., p. 137; emphasis added.) 


It was recognized that steamship companies then operating in 
both foreign and domestic trades should be protected “for the 
sake of preserving what we have regarded as essential services” 
(Senate Hearings on S. 3500, et al., supra, p. 89) and the 
present grandfather rights provision emerged. 

We anticipate that a more complete statement of the legisla- 
tive history of Section 805(a) will be presented to the Court by 
counsel for the Board. Enough has been said, we believe, to show 
that Section 805(a) was one of many compromises that were 
made by persons holding diverse views on what should be done 
to strengthen and develop the American Merchant Marine. The 
legislative history is replete with expressions of concern as to 
whether the purposes of the Act would be best served by flat pro- 
hibition of any relationship between a subsidized operator and 
service in domestic trade or by permitting a limited relationship, 
on a conditional basis under standards created by Congress. In 
reaching the compromise it is manifest that Congress intended 
three results: (a) the domestic operator, who was denied a sub- 
sidy, was to be protected from the operator who received a sub- 
sidy, (b) the subsidized foreign operator would be required to 
concentrate its resources and efforts on foreign trade operations, 
and (c) a strictly limited relationship between domestic trade 
and foreign trade would be permitted only when the agency ad- 
ministering the law assured itself that the domestic operator 
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would not be thereby burt and that the American Merchant 
Marine would be thus strengthened. 

In construing Section 805(a), the Board, in this and prior 
cases, has been faithful to the Congressional intent. In American 
President Lines, Ltd—Unsubsidized Operation, Route 17, 3 
F.M.B.-M.A. 457, 470, the Board set forth the basis of its con- 
struction as follows: 

“In adopting the Merchant Marine Act, 1936, Congress 
manifested a special concern for the protection of coastwise 
and intercoastal operators, who are not eligible for subsidy, 
against the competition of subsidized lines (secs. 506, 
605(a), 805(a)). The great importance to our merchant 
marine of its domestic fleet, and the serious difficulties that 
have attended the reestablishment of domestic shipping in 
the period since World War II, should prompt us to resolve 
all doubts against activities of subsidized companies whose 
operations might tend to impede the development of domes- 
tic transportation by sea.” 


In the present case the Board stated (J.A. 14): 

“The burden of proving the statutory requirements of sec- 
tion 805(a) are upon the applicant, and the domestic oper- 
ator has only the burden of rebutting the prima facie proof 
required by section 805(a), Az. Pres. Lines, Ltd.—Subsidy 
Route 17, Docket No. S-33, 4 F.M.B.-M.A. 555, 556. The 
Board and its predecessors have indicated a special concern 
for the protection of coastwise and intercoastal operators, 
Am. Pres. Lines, Ltd.—Unsubsidized O perations—Trade 
Route 17, Docket No. $-17, 3 F.M.B.-M.A. 457, 470; Am. 
Pres. Lines, Ltd.—Subsidy Trade Route 17, Docket No. S-33, 
4E.M.B.-M.A. 488, 504; Am. Pres. Lines, Ltd.—Sec. 805(a) 
Application, Docket No. S-36, 4 F.M.B.-M.A. 436, 440, and 
have further indicated that doubts should be resolved in 
favor of the intercoastal operator. Am. Pres. Lines, Ltd.— 
Unsubsidized Operations, Trade Route 17, Docket No. S-17, 
supra, at page 470; Am. Pres. Lines, Ltd.—Sec. 805(a) Ap- 
plication, Docket No. 8-36, supra, at page 440.” 


This construction by the agency charged with the administration 
of the statute is conclusive, provided it has a reasonable basis in 
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law. Board v. Hearst Publications, 322 U.S. 111, 131; Securities 
Comm'n. v. Chenery Corp., 332 US. 194; Panama Canal Co. v. 
Grace Line, Inc., 356 U.S. 309, 318, supra. 

The unfairness and the prejudice to the objects and policy of 
the Act contemplated by Congress when enacting Section 805(a) 
and by the Board in administering it stem, of course, from the 
payment of operating subsidy to the applicant (J.A. 160-62, 206- 
08). To this may be added the construction subsidy provided by 
Title V of the 1936 Act (J.A. 162-63; Ex. 25, p. 5; J.A. 457-58; 
J.A. 165), the reserve funds and tax benefits provided by Title VI 
(J-A. 83-86, 164-65, 175; Ex. 25, pp. 68, J.A. 459-64), and 
various other forms of Government aid properly available only 
with respect to foreign commerce (J.A. 78, 390-91; Ex. 25, p. 
10, J.A. 466-68). Such unfairness and prejudice become apparent 
in a case such as this, where PFEL, as found by the Board, “is 
primarily a subsidized operator in the foreign commerce of the 
United States, and even if granted permission to provide its re- 
quested service to Hawaii, its operations would continue to be 
primarily in off-shore [foreign} services.” (J.A. 15, 68-69, 78-79, 
167, 169, 398-400.) Indeed, it is perhaps not too much to say that 
PFEL would not even be in existence but for the payment of 
operating subsidy. During the period January 1, 1953 to April 
30, 1955, subsidy payments to PFEL exceeded by $1,346,000 its 
consolidated net income. (J.A. 79, 93-94, 162; Ex. 25, pp. 3, 28, 
J.A. 453-55, 473.) 

In this connection, PFEL and the Department of Justice com- 
plain that the Board failed to make specific findings negativing 
the Examiner’s “findings” that (a) no objection to PFEL’s appli- 
cation has validity other than the objection that PFEL receives 
operating subsidy; (b) the receipt of such subsidy would not 
have an unfair impact on Matson; (c) Matson rather than PFEL 
would have the advantage in obtaining cargo; and (d) Matson’s 
witnesses admitted that PFEL’s subsidy would not permit it to 
obtain more cargo in competition with Matson than it could 
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obtain without subsidy. (PFEL Br., pp. 41-43; U.S. Br., pp. 
29-30.) 

Such argument ignores the legislative history of Section 805 (a) 
and misconceives the consistent administrative construction. It 
scarcely requires answer by us, let alone by the Board in its 
decision. 

It is true, of course, as to (a), that Matson’s objection has 
as its legal basis under Section 805(a) the fact that PFEL does 
receive operating subsidy. As to (b), the entire Report of the 
Board, applying faithfully the statute, demonstrates the unfair 
impact on Matson of subsidized competition. And as to (c) and 
(d), it is self-evident—but for the purposes of this case without 
significance—that a carrier like Matson, which has been in the 
trade for 75 years, would have at least an initial advantage in 
obtaining cargo (J.A. 128), and that the fact that PFEL receives 
subsidy would not in itself influence a particular shipper one way 
or another. The significance of the subsidy is that it enables PEEL 
to enter its bid for the available cargo, a portion of which it is 
bound to obtain (J.A. 161-62, 165-69, 173). 

The Department of Justice (U.S. Br., pp. 20-33), echoed by 
PFEL (Br., pp. 30-32), argues, in effect, that every presumption 
should be in favor of granting the subsidized operator permission 
to enter the domestic trade; and that permission should be 
granted unless the Board makes detailed findings that the appli- 
cant will divert subsidy moneys from its foreign into its domestic 
service, and that such diversion would have a determined measure 
of impact upon the domestic operator.” 

This position squarely collides with the statute, which is cast 
entirely in negative terms (except for the “grandfather rights” 
proviso), and defies the legislative history. That history voices 
the conviction that a competitive advantage accrues from the very 


9. An alternative and even less plausible construction, previously ad- 
vanced by the Department in this Court, has now apparently been aban- 
doned. ‘This was that “unfair competition’ means practices which 
“contravene accepted business standards” (U.S. Br. in Case No. 14,007, 
p. 7)—whatever the latter expression may signify. See PFEL Br., p. 31. 
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fact that the operator in foreign commerce has a subsidized base 
from which to operate to the detriment of the unsubsidized do- 
mestic operator. Indeed, the bits of legislative history cited by the 
Department seem to support the Board's interpretation rather than 
the novel construction of the statute advanced by the former. 
The conclusion is that, in enacting Section 805(a), Congress 
itself established the nexus between (1) payment of subsidy to an 
operator in foreign commerce and (2) the presumptive unfair 
impact of the competition of such a subsidized operator upon an 
unsubsidized operator in domestic commerce. For the Board to 
undertake in any particular case to make findings that such un- 
fairness does not exist (except pursuant to the criteria it has con- 
sistently applied, as where the domestic operator is presently not 
providing an adequate service) would be for the Board to under- 
mine the Congressional policy which it was established to enforce. 
Analogy may be found in other statutes where Congress, on the 
basis of its legislative inquiries, has itself established the connec- 
tion between two facts or circumstances. For example, it was con- 
tended in the early days of the National Labor Relations Act 
that the Board lacked jurisdiction unless findings could be made 
in a particular case that (1) continuance of the unfair labor 
practices involved would in fact lead to (2) strikes and other 
obstructions to interstate commerce. The Supreme Court dealt 
with this matter in Labor Board v. Jones & Laughlin, 301 USS. 1, 
43, as follows: 
“The fact that there appears to have been no major dis- 
turbance in that industry [the steel industry] in the more 
recent period did not dispose of the possibilities of future 
and like dangers to interstate commerce which Congress was 
entitled to foresee and to exercise its protective power to 
forestall.” 


And see Virginian Ry. v. Federation, 300 U.S. 515, 557. The con- 
tention was more nakedly advanced in National Labor Relations 
Board v. Alloy Cast S. Co., 117 F.2d 302 (6th Cir.), where it 
was argued that the Board lacked jurisdiction because nothing in 
the record established that the respondent's (1) “refusal to bar- 
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gain has at any time” (2) “led or tended to lead to labor dis- 
putes burdening or obstructing commerce” (117 F.2d at p. 303). 
The court rejected this contention, quoting the above passage 
from the Jones & Laughlin case, and concluding that Congress 
itself, on the basis of long experience, had determined that the 
prohibited conduct had a tendency to cause obstructions of inter- 
state commerce. To the same effect, among other cases, is Galvan 
v. Press, 347 U.S. 522, 529, where the alien subject to deportation 
complained that the statute attempted to dispense with proof of 
the fact in each particular case that the Communist Party advo- 
cates the overthrow of the United States Government by force 
or violence. Rejecting this contention, the Court held that Con- 
gress itself had permissibly established the nexus between (1) the 
Communist Party and (2) its purpose to overthrow the Govern- 
ment by unlawful means. 

Similarly in the present case, we submit that it is neither the 
obligation nor the prerogative of the Board in each case to con- 
firm or reject the Congressional determination that (1) subsi- 
dized competition is, prima facie, (2) unfair competition. 


Finally, reference should be made to the argument that the 
Board has erroneously employed a test of “public convenience 
and necessity” (U.S. Br., p. 31) rather than the tests urged by the 
Department of Justice. It may be noted in this connection that the 
Department fails to call the Court's attention to the fact that the 
analogous term, “public interest and convenience’, remains in 
Section 805(a) as enacted.’ It would seem unnecessary however, 


10. This language appears in the proviso to Section 805 (a), reading 
as follows: 

“Provided, That if such contractor or other person above-described 
or a predecessor in interest was in bona-fide operation as a com- 
mon carrier by water in the domestic, intercoastal, or coastwise 
trade in 1935 over the route or routes or in the trade or trades 
for which application is made and has so operated since that time 
or if engaged in furnishing seasonal service only, was in bona- 
fide operation in 1935 during the season ordinarily covered by its 
operation, except in either event, as to interruptions of service over 
which the applicant or its predecessor in interest had no control, 
the Commission shall grant such permission without requirin 
further proof that public interest and convenience will be serve 
by such operation, and without further proceedings as to the compe- 


tition in such route or trade.” (Emphasis ours. ) 
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to debate general principles of public utility law, since Section 
805(a), as confirmed by its legislative history, erects its own 
standard. That standard has been faithfully and uniformly ap- 
plied by the Board. 


B. THE OBJECTS AND POLICY OF THE MERCHANT MARINE ACT REQUIRED 
THAT PFEL’S APPLICATION BE DENIED. 


Section 805(a), as we have noted, precludes the Board from 
consenting to an application the granting of which would create 
unfair competition to a domestic operator or would be prejudi- 
cial to the objects and policy of the Act. The Board in this case 
carefully placed its decision on both statutory grounds (J.A. 17- 
18), a fact which PFEL seems reluctant to mention, although the 
brief filed by the Department of Justice recognizes that the Board 
found against PFEL on both statutory grounds (U.S. Br., pp. 
10, 34-39). 

The objects and policy of the Act, referred to in Section 
805(a), are set forth in the preamble and in Section 101, 46 U.S.C. 
1101. The preamble reads as follows: 


"An Act 


“To further the development and maintenance of an ade- 
quate and well-balanced American merchant marine, to pro- 
mote the commerce of the United States, to aid in the 
national defense, to repeal certain former legislation, and 
for other purposes.” 


Section 101 equally recognizes and declares a national interest in 
the maintenance of a sound American Merchant Marine “sufficient 
to carry” the “domestic water-borne commerce” of the United 
States. 


The Board correctly recognized that substantial injury to Mat- 
son, the primary carrier in the Hawaiian service, would result 
from consent to PFEL’s application and that such injury would 
itself be prejudicial to the objects and policy of the Act. 

It further found that the proposed PFEL operations would 
endanger the Hawaiian economy. Thus, in its Report, immedi- 
ately preceding the statement of its conclusion that approval of 





; 33 
PFEL'’s application would be prejudicial to the objects and policy 
of the Act, the Board observed (J.A. 17): 
“We should be particularly careful to protect the existing 
operators in an offshore territorial trade such as the Pacific 
Coast /Hawaii trade considered herein. The Hawaiian econ- 


omy is vitally dependent on ocean transportation to and 
from the Pacific Coast.” 


The Board’s finding with respect to the Hawaiian economy 
fully supports its ultimate conclusion of potential prejudice to 
the objects and policy of the Act. Its findings in turn find ample 
support in the record (J.A. 114-15, 123, 357-58, 369-70, 374-75). 


C. MATSON IS ENTITLED TO THE PROTECTION OF SECTION 805(a). 


The Board, as the Department of Justice concedes (U.S. Br., p. 
34), might have rested its decision solely on the foregoing 
ground, without regard to whether or not Matson, in the language 
of Section 805 (a), operates “exclusively in the coastwise or inter- 
coastal service”. However, the Board went further and found that 
in its California-Hawaii service (the service primarily involved), 


Matson “clearly operates ‘exclusively’ in the domestic service,” 
within the meaning of the statute. (J.A. 13.) This finding the 
Board made over PFEL’s objection based on the fact that Matson 
also operates a Pacific Northwest-Hawali service which includes 
calls at British Columbia (Ex. 3, Item 7, pp. 2, 4, J.A. 435, 
436-37), and that Matson has a wholly-owned subsidiary (J.A. 
172-73), The Oceanic Steamship Company (herein called Oce- 
anic), which operates between the West Coast of the United 
States and Australia in foreign commerce (Ex. 61, pp. 5-6; J.A. 
500-01; J.A. 273).1! PFEL’s objections are renewed at some 
length in its brief before this Court (PFEL Br., pp. 22-30). 


11. It is true that Oceanic, as stressed by PFEL (Br., pp. 29-30), 
also has permission to serve Hawaii in domestic commerce. In fact, no 
Oceanic cargo vessels had called at Hawaii in domestic commerce for sev- 
eral years (J-A. 137-39, 176), the energies of that company being prop- 
erly absorbed in maintaining the Australian service. 
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1. The Pacific Northwest-Hawall Service. 

As we understand PFEL’s brief, it concedes that the Board 
was correct in treating as irrelevant the fact that Matson’s Pacific 
Northwest service includes calls at British Columbia. 

In holding that with respect to the California-Hawaii service 
Matson is operating “exclusively” in the domestic trade within 
the protection of Section 805(a) (J.A. 13), the Board was apply- 
ing its own precedents, established in cases decided before the 
present controversy arose. American President Lines, Ltd.—Sub- 
sidy, Route 17, 4 F.M.B.—M.A. 488, 504; American President 
Lines, Ltd.—Section 805(a) Application, 4 F.M.B.—M.A. 436, 
440; American President Lines, Lid.—Unsubsidized Operation, 
Route 17, 3 F.M.B—M.A. 457, 470, supra. Thus in American 
President Lines, Ltd., Unsubsidized Operation, Route 17, supra, 
the Board defined “operator engaged exclusively in the intercoastal 
trade” as one “furnishing an intercoastal service that does not 
include foreign ports.” (3 F.M.B.—M.A. at 470; emphasis added.) 

The holdings in the present and in the prior cases seem clearly 
correct and certainly a reasonable application of the statute. The 
overriding purpose is to protect the domestic service against 
subsidized competition. That the domestic operator may also 
conduct a service in foreign commerce is irrelevant to the public 
interest in protecting and preserving the domestic service. 


2. The Matson-Oceanic Relationship. 


The Board carefully considered the contention, strongly pressed 
by PFEL both before the Board and now before this Court, that 
Matson’s Hawaii service should be denied the protection of Section 
805(a) because Matson owns all of the shares of another cor- 
poration, Oceanic, which presently receives operating subsidy with 
respect to its Pacific Coast-Australia passenger and freighter serv- 
ices (PFEL Br., pp. 22-30). Here also the Board was not content 
to decide the case by resort to abstract propositions or sweeping 
generalities, but carefully considered the facts. 

Matson had served the Hawaii trade for many decades before 
acquiring, in 1926, its stock interest in Oceanic, which in 1937 
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obtained operating subsidy for the service to Australia. Matson’s 
initial investment of $1,500,000 in Oceanic was followed by a 
further investment in the same amount (J.A. 173, 175) and later, 
at the Board's insistence, Matson committed itself to an additional 
$3,000,000 investment (Ex. 61, pp. 4-5, J.-A. 499-501; J.-A. 273). 
Over a period of some 30 years, since its initial investment, Matson 
has never taken a penny in dividends out of Oceanic (J-A. 175). 
The Matson-owned vessel tonnage engaged in nonsubsidized 
domestic freight operations exceeds that of Oceanic in a ratio of 
6 to 1 (J-A. 185). In Matson’s case, its domestic operations have 
supported the foreign trade operations. In stark contrast, PFEL’s 
owned tonnage in subsidized operations would exceed the owned 
tonnage which it proposes to employ in the Hawaii service in a 
ratio of about 3 to 1 (J.A. 162, 184-86). In PFEL’s case, it is 
a fair appraisal that the subsidized foreign operations would 
support the domestic operations (J.A. 172-73, 184). 

With these facts, among others, before it the Board squarely 
dealt with and rejected PFEL’s contention. The Board stated 
that although Matson’s subsidiary, Oceanic, is a subsidized 
carrier, 

“the record shows that Matson is primarily a domestic un- 
subsidized operator. There is nothing in the record which 
indicates that Matson’s domestic Hawaii service has been 
supported by Oceanic subsidy.” (J.A. 15.) 


In contrast, the Bozrd pointed out that “PFEL is primarily a sub- 
sidized operator in the foreign commerce of the United States” 
and would remain so even if the application were granted. (J.A. 
15.) To assert, as did the Examiner, that “PFEL receives no 
benefit as a subsidized line that is not available to Matson through 
Oceanic” (PFEL Br., p. 42) is, as found by the Board, com- 
pletely without support in the record. 

PFEL’s primary contention is that if a carrier has subsidized 
affiliations it therefore is ot entitled to the protection of Sec- 
tion 805(a). It supports this contention by an oversimplification 
of the statute, by a misreading of the legislative history and by 
quotation out of context of administrative dicta. 
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The first sentence of Section 805(a) prohibits the award or 
payment of subsidy benefits to any “person” who directly or 
through an affiliate engages in domestic intercoastal or coastwise 
service, without the written consent of the Board. The conse 
quence is that Matson’s domestic operations do require Board 
consent. The Board has consented, as it was bound to do, because 
of Matson’s grandfather rights in the trade. That consent having 
been granted, Matson’s domestic operations are entirely lawful 
and fully entitled to Section 805(a) protection. 

PFEL turns for support of its view to the legislative history of 
Section 805(a), quoting from the Farley Report the statement 
that subsidized companies “have also formed corporations to 
operate intercoastal and coastwise vessels in competition with non- 
subsidized American lines, contrary to the spirit of the law * * *” 
(PFEL Br., p. 25; H. Doc. No. 118, 74th Cong., 1st Sess., supra, 
p- 11) and argues that this is what Matson has done. As we 
have shown, supra, Congress prior to enactment of this provi- 
sion considered complete prohibition of domestic operations by 
subsidized operators. It rejected this alternative, however, in favor 
of permitting domestic operations upon written permission of 
the regulatory agency and expressly provided that the agency 
“shall grant such permission” to an applicant with grandfather 
rights. 

Curious'y, PFEL, in discussing the Matson-Oceanic relation- 
ship (PFEL Br., pp. 22-30), does not once refer to Matson’s 
grandfather rights in the Hawaiian trade. Nor, in discussing 
the legislative history, does PFEL refer to the Congressional 
concern, reflected in Section 805(a), to protect existing opera- 
tors “for the sake of preserving * * * essential services” (Senate 
Hearings on S. 3500, et al., supra). 


12. Section 805(a), as pointed out above, provides that in the case 
of operators with grandfather rights, the Board “shall grant such per- 
mission without requiring further proof that public interest and con- 
venience will be served by such operation, and without further proceedings 
as to the competition in such route or trade”. 
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In its prior brief in this Court (Case No. 14,007) the Board 
pointed out that the construction contended for by PFEL seeks 
to rewrite Section 805(a) so as to limit its protection to “persons 
operating domestic services who have no subsidized affiliations”. 
We assume that the Board will likewise present its analysis in 
the present case. We fully concur therein and in its conclusion 
that Section 805(a) may not be so artificially construed. 

On this background, it will be seen that what PFEL is really 
contending for is a construction of Section 805(a) which would 
require that when in any trade grandfather rights are recognized 
for one carrier, they must be granted to all. This is the necessary 
effect of PFEL’S argument that Matson, notwithstanding its 
grandfather rights entitlement, is to be denied the protection of 
the section. The statutory language simply does not permit of 
any such construction. 

Having shown that Matson is entitled to the protection of 
Section 805(a), we now turn to the criteria which the Board, 
construing the Act committed to its care, has consistently applied 
in situations like the present one. 


D. THE TESTS CONSISTENTLY APPLIED BY THE BOARD. 

In the American President Lines cases, cited above, the Board 
as to Section 805(a) stated and applied the principle that a sub- 
sidized operator should not be permitted to deprive a regular 
domestic carrier of cargoes (a) which the domestic carrier had 
the capacity to carry and for which it was providing an adequate 
service, (b) which the domestic carrier needed in order to main- 
tain the service without Government aid, and (c) to which it 
could be fairly said the domestic carrier was entitled as against 
subsidized competition. The Board cited these prior decisions in 
this connection (J.A. 16), and its decision carefully applied these 
tests. The logic of the Board’s reasoning in the present and prior 
cases seems unassailable. If the domestic carrier does not have 
the capacity or is otherwise not providing an adequate service, 
it can hardly object to the granting of the application. Similarly, 





38 
if it does not need all of the available cargo in order to maintain 
its operation on a satisfactory basis, it perhaps cannot be heard 
to object. On the other hand, if the domestic carrier does have 
the capacity and is providing what on any fair test can be deemed 
an adequate service, and does need the cargo in order to main- 
tain the service, it follows that the domestic carrier is funda- 
mentally entitled to the cargo as against a subsidized competitor. 

The PFEL brief, at pages 43-44, surprisingly relies upon the 
Examiner's ill-founded assertion that Matson is not “fundamen- 
tally entitled” to carry the available cargo as against PFEL be- 
cause, as the Examiner stated, “If the contention were correct, 
no subsidized line could enter the trade. This, obviously, was 
not intended by Congress in enacting Section 805(a).” PFEL 
complains that the Board found that Matson is “fundamentally 
entitled” to the available cargo “without mentioning the Exam- 
iner's finding.” (PFEL Br., p. 44.) 

The answer to PFEL seems obvious. The Examiner's “finding” 
was utterly at war with the prior decisions of the Board, which 
had used the very expression “fundamentally entitled”. As the 
Board had held in the prior cases, Congress intended in enacting 


Section 805(a) precisely the protection of the domestic operator 
as against subsidized competition which the Examiner rejected. 
This single “finding” of the Examiner, alone, is sufficient to cast 
grave doubt upon his understanding of the issues and the validity 
of his conclusion that the application should be granted. 


1. Matson's Capacity to Carry the Available Cargo; Adequacy of Its Service. 

As to Matson’s capacity to carry the available cargo and the 
adequacy of its present service, the Board made detailed find- 
ings. Acknowledging that at the time of the hearing Matson 
had serviced Hawaii in domestic commerce for some 73 years, the 
Board pointed to Matson’s investment of $30,000,000 of its own 
funds in freight vessels fitted to service this trade (Ex. 3, Item 6, 
J.A. 433; J.A. 159, 273, 402), and over $5,000,000 in shore 
facilities and equipment (Ex. 3, Item 11, J.A. 441; J.A. 140-41, 
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145-47). In addition, the Board found Matson had assumed sub- 
stantial obligations with respect to shore facilities and equip- 
ment (Ex. 3, Item 11, J.A. 441; J.A. 140-41, 145, 146, 147), 
and maintains a continuous research program for the study of 
new and improved methods and facilities for handling, caring 
for and transporting cargo in the Hawaiian trade (J.A. 198-200, 
383, 423-25). (J-A. 8.) 

Also, the Board analyzed the various services provided by 
Matson, with particular reference to the two services between 
California and Hawaii and between the Pacific Northwest and 
Hawaii, listing the number and type of vessels committed to 
these services and their frequency. (J.A. 7-8; Ex. 3, Item 7, 
J.A. 434; J.A. 132.) Expressly referring, among other matters, 
to the claimed need for additional service at Longview, Washing- 
ton, Astoria, Oregon, and Stockton, California, the Board found: 

“While certain shippers have requested more frequent serv- 
ice and more cargo space at particular times, the record 
shows that most shippers are satisfied with the Matson 
service.” (J.A. 9; J.A. 45, 49, 51, 52, 54, 55-60, 65, 75, 77, 
119, 136, 275, 278, 282-83.) 


Board also found that: 

“Utilization of Matson sailings outbound have ranged from 
about 80% in 1950 to about 90% in the first 6 months of 
1955. In each year there has been substantial unused under- 
deck, deck, and reefer space, and there have been times when 
Matson cargo vessels were withdrawn due to insufficient 
cargo.” (J.A. 8-9; Exs. 69-75, J.A. 509-37; Ex. 3, Items 
13-15, J.A. 443-45; J.A. 268.) 


This finding, it will be seen, is of marked significance because it 
shows that more vessel capacity than needed is already available 
for the trade. 

The Board concluded its careful analysis of the record in this 
regard with the following: 

“The record shows that while certain shippers have indi- 

cated that particular cargoes have sometimes been refused 

for a particular sailing, and that certain shippers desire 
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more service to Stockton and broader port coverage, the rec- 
ord as a whole supports a finding that the great majority of 
shippers have been adequately served by Matson. Though 
particular sailings have been full and cargoes have on limited 
occasions been held for a later sailing, there has been avail- 
able excess free space on most Matson sailings and vessels 
have at times been withdrawn from this service for lack 
of cargoes. The record supports a finding that Matson has 
had sufficient capacity to adequately serve the trade, and will 
continue to provide sufficient capacity to meet the needs of 
this trade in the foreseeable future. The record fails to show 
the need for service in excess of that presently provided by 
Matson and other existing operators.” (J.A. 16.) 


With respect to adequacy of Matson’s service, availability of 
space and general shipper satisfaction, the foregoing findings of 
the Board are supported by a wealth of evidence, consisting of 
both oral testimony and exhibits. Additional illustrative record 
references are Exs. 71, 74, 75, J.A. 526, 536A, 537; J.A. 101, 
108, 119, 136, 144, 177, 214, 291, 294, 295, 302, 304-06, 309, 
312-13, 317, 320-21, 331, 332, 338, 341, 343-44, 346, 347-48, 
353, 357-58, 362-63. 

PFEL's brief does not attempt by detailed reference to the 
record to establish that the Board’s findings and conclusions are 
without adequate support. Instead, it resorts to the technique 
simply of citing scattered statements to be found in the Exam- 
iner’s recommended decision, followed in each case by the familar 
complaint that the Board did not agree with the Examiner. PFEL's 
argument in this regard is incorporated under Point VI of its 
argument (PFEL Br., pp. 41-49), which is limited to the proposi- 
tion that the Board failed to attach due weight to the Examiner's 
views, to give an adequate statement of its own findings and 
conclusions, etc. 

For example, PFEL dislikes the Board finding as to the free 
space existing on Matson’s vessels, ranging, as the Board found, 
from about 20% in 1950 to about 10% in the first 6 months of 
1955 (J-A. 8-9; PFEL Br., pp. 44-45). The Examiner's finding 
upon which PFEL relies was distorted in excluding free space 
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on ballast voyages or shuttle ships contrary to a prior Board 
decision (American President Lines, Ltd.—Subsidy, Route 17, 4 
F.M.B.-M.A. 488, 505, supra), in fastening upon the first 6 months 
of 1955 (when additional cargo was available because of a 
longshoreman’s slowdown in the concluding months of 1954) 
(J.A. 401; Ex. 3, Item 58, p. 5, J.A. 449; J.A. 401) and, most 
obviously of all, in his assertion that “‘for all practical purposes, 
there was maximum utilization” of Matson’s vessels (J.A. 32; 
but cf. J.A. 391-92). 

In Table I of the appendix to this brief we set forth an 
illustrative computation, derived from the figures in evidence, 
showing the degree of utilization of Matson vessels in the Cali- 
fornia-Hawaii service over a five and one-half year period. 


2. Matson's Need of the Cargo from a Revenue Standpoint; Impact of 
PFEL'S Proposed Diversion of Cargo. 

On the question of Matson’s need of the available cargo in order 
to maintain a satisfactory service, without Government aid, the 
Board made detailed findings. Its ultimate finding was that “the 
diversion of the volume of cargo which PFEL would carry would 
seriously jeopardize Matson’s vessel replacement program, and 
would impede the proper development and continuation of Mat- 
son’s California /Hawaii service.” (J.A. 17.) Referring to Matson’s 
vessel replacement program as requiring an investment of at least 
100 million dollars, the Board observed: 

“Even at present voyage profit levels the replacement of 
vessels for Matson is a serious problem. It would be aggra- 
vated by approval of the PFEL application.” (J.A. 15.) 


The Board recognized that Matson operates “at only a modest 
profit”, averaging but 38 cents per revenue ton for the five-year 
period, 1950-1954. (J.A. 15.) It found that “PFEL expects to 
carry” approximately 2,500 tons per voyage from the Pacific Coast 
to Hawaii and from 4,000 to 5,000 tons per voyage from Hawaii 
to the Pacific Coast, on 36 voyages per year. (J.A. 15.) In passing, 
it should be noted, as the record establishes without contradiction, 
that the outbound 2,500 tons would (on the cubic measurement 
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basis used for this type of cargo) amount to 4,000 revenue tons; 
that PFEL seeks permission to carry an unlimited tonnage, ac- 
knowledging that it will endeavor to fill its ships to their capacity 
of 8,500-10,000 tons inbound; and that, taking into account only 
the lower reach of the conservative figures used by the Board, 
PFEL’s cargo diversion from Matson would amount to 288,000 
revenue tons per annum.”* (J.A. 68-71, 78, 154-55.) This tonnage, 
as we point out below, amounted to somewhat in excess of 107% 
of Matson’s Pacific Coast-Hawaii carryings in both directions for 
the five-year period, 1950-54; and the diversion would reduce 
Matson’s gross and net voyage profits in greatly increased per- 
centages. The Board concluded “that although the PFEL competi- 
tion may divert less than 10 percent of the tonnage in this trade, 
the diversion of Matson’s revenues may be substantially greater.” 
(J.A. 15.)** 


(a) IMPACT OF CARGO DIVERSION ON MATSON'S EARNINGS. 


The record contains full data supporting the Board’s findings 
as to the serious effect of the proposed cargo diversion upon 


Matson’s earnings from its Pacific Coast-Hawaii freighter services. 
For the five-year period, 1950-1954, Matson’s average net earnings 


13. 4,000 revenue tons outbound and inbound equals 8,000 revenue 
tons, which multiplied by 36 round voyages produces the 288,000 
revenue tons. 


14. In this connection the Board also found that PFEL would 
“skim the cream” in this trade, pointing out that PFEL would provide 
direct service to Honolulu, and to the Hawaiian outports “only if suff- 
cient cargoes offer”, whereas “Matson, the primary and historic carrier in 
this trade, and must continue to provide the necessary, and more costly, 
direct service to the Hawaii outports, regardless of the volume of cargoes 
carried.” (J.A. 15.) PFEL attacks the Board’s “skim the cream” refer- 
ence, pointing out that the Examiner failed to make such a finding. 
(P. Br., p. 45.) The Board seems right, on the grounds it gave. 
Moreover, it stands to reason that PFEL, with its primary interests in- 
volved in the Far East trade, would dip into the Hawaii trade only to 
the extent that it found it profitable to do so. It seems an inevitable con- 
clusion that if PFEL failed to “skim the cream”, it would abandon its 
Hawaiian service, as it would be perfectly free to do notwithstanding the 
granting of the application. 
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from these services, after overhead and taxes, was $1,035,456, or 
38 cents a ton on the 2,694,899 tons annually carried (Ex. 3, Item 
16, J.A. 447; Ex. 86, J.A. 538A). An annual diversion of some 
10.7% or 288,000 tons of this cargo would translate itself into 
a 33.2% reduction in gross voyage profit and a 73.8% reduction in 
the net earnings referred to above. Such a diversion would 
drastically cut the modest profits made from the California-Hawait 
service and increase substantially the net loss already existing in 
the Pacific Northwest-Hawaii service, which did not even earn 
full depreciation on the vessels employed (J.A. 201). Table I, 
included in the appendix to this brief, shows these results in 
tabular and graphic form.** 


(b) IMPACT OF DECREASED EARNINGS ON MATSON'S REPLACEMENT 
PROGRAM. 

Curiously, PFEL does not attack the portion of the Board's 
finding to the effect that PFEL’s proposed diversion of cargo 
“would impede the proper development and continuation of Mat- 
son’s California/Hawaii service” (J.A. 17), but centers its fire 
on the first part of this finding to the effect that the diversion of 
cargo “would seriously jeopardize Matson’s vessel replacement 
program” (PFEL Br., pp. 32-39). PFEL’s argument as to the 
impact of such diversion (pp. 37-39), discussed above, appears 
under its “replacement program” argument. It is curious, as we 
say, that PFEL so directs its argument because the case could 
have been decided, it would seem, without any reference to a 
replacement program. It is enough that the impact of PFEL cargo 
diversion on Matson revenues would seriously injure the proper 
development and continuation of the service. However, PFEL’s 
contention in this regard is without substance in the evidence. 


15. Matson’s Ex. 86, J.A. 538A, gives a complete record of the 
tonnage carried, gross and net earnings and the impact of the cargo 
diversion year by year for the five-year period, 1950-1954. On the basis 
of these figures, Matson’s comptroller pointed out with respect to the 
Pacific Coast-Hawaii services that revenue tons of cargo lost by Matson 
resulted, percentagewise, in a loss of gross voyage profit approximately 
three times as great, and a loss of net profit approximately seven times 
as great. (J.A. 152.) 
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In part, PFEL’s argument is an exercise in semantics, a play on 
the word “program”. Thus, in arguing that “Matson Has No 
Vessel Replacement Program” (p. 33), PFEL seems to require 
that, in order to have a “program”, Matson must have plans for 
replacing its present vessels complete to the last detail, to be 
followed regardless of technological improvements which research 
over the intervening years, of the type which Matson is conducting 
(J.A. 423), may suggest. A plan of operations such as PFEL sug- 
gests would better be characterized as a stereotype than a “pro-. 
gram”. Certainly it is undeniable that Matson has plans and full 
intentions to replace its existing fleet, when and in the manner 
that circumstances permit. 

The remainder of PFEL’s argument is directed to pointing out 
the financial difficulties which Matson faces in replacing its fleet, 
fully recognized by the Board in the passage quoted above. It may 
be that government assistance will be required. Such, unfortu- 
nately, is the plight of the unsubsidized domestic operator. But 
it is hard to see how this contention advances the cause of PFEL, 
or how it could justify Board approval of PFEL’s application, the 
necessary effect of which would be to reduce Matson’s earnings, 
diverting Matson revenue to PFEL, thereby making Matson’s 
position with respect to vessel replacement even worse than it is 
at present. 

Matson’s present freighter fleet consists of vessels built between 
1943 and 1945 (Ex. 3, Item 5, J.A. 433; J.A. 157-60), and will 
soon reach the 20-year age which is the generally-accepted measure 
of economic life. Matson has been in business 75 years and the 
record does not indicate that it plans other than to continue in the 
trade; replacement of the fleet is therefore a necessity. Matson’s 
Research Department, in conjunction with outside assistance, has 
been studying new and improved methods of moving cargo to and 
from Hawaii in units, containers, vans and by other methods. 
Substantial progress has been made and costs are being computed 
(J.A. 198-99, 383, 423-26). 

Matson’s comptroller testified that at today’s prices replacement 
of the vessels used in the Pacific Coast-Hawaiian freighter services 
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would cost from 120 to 160 million dollars (J.A. 202-03). PFEL 
did not introduce contradictory evidence, and in cross-examining 
this witness, used a replacement cost of 140 million dollars and an 
obligation of 100 million dollars remaining after a 25% down 
payment (J.A. 204-05). Certainly the Board is expert in calculat- 
ing replacement costs. Its figure of “at least 100 million dollars” 
(J.A. 15) cannot be successfully contradicted. 

As we have seen, the vessels in the Pacific Northwest service 
did not even earn depreciation during the five-year period on 
which full results are available (J.A. 159-60, 201, 398-99), and 
the California service presents a “borderline” situation so far as 
vessel replacement is concerned (J.-A. 160). The Board’s finding 
that the proposed cargo diversion would “‘seriously jeopardize” 
the replacement of the vessels is no flight of fancy. 

PFEL (Br., pp. 35-37) confuses the obvious distinction in 
meaning between “seriously jeopardize” and “prevent”, arguing 
that no Matson witness would say that such cargo diversion would 
“prevent” replacement. It then gives its argument the surprising 
twist (PFEL Br., pp. 33-34, 37-39) that PFEL’s cargo diversion 
would be an insignificant factor because the replacement of Mat- 
son’s fleet will not be economically feasible in any event. The 
replacement of Matson’s freighter fleet will depend, of course, 
upon the future of its services and the question of whether the 
replacement vessels can be profitably operated. It would appear 
that the Board gave PFEL’s argument on this score all of the 
weight to which it was entitled. 


On the whole record, therefore, the Board concluded that 
Matson was “fundamentally entitled” to the available cargo in 
the Hawaii service as against the competition of a subsidized 
operator. (J.A. 17.) Its decision in this regard had warrant in 
the record, its conclusions are sound in law, and its detailed and 
ultimate findings and conclusions amply sustain denial of the 
application. 
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CONCLUSION 


If the jurisdiction of the court below was properly invoked, 
this Court should affirm the judgment on the ground that the 
Board's decision has warrant in the record and reasonable basis 
in law, and that its findings and conclusions are adequate to sup- 
port denial of the PFEL application. 


Respectfully submitted, 


ALVIN J. ROCKWELL, 
JoHN M. NafFrF, JR., 
Wiius R. DEMING, 


Attorneys for Appellee 
Matson Navigation Company. 


BROBECK, PHLEGER & HARRISON, 
Of Counsel. 
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Appendix 


TABLE | 


Utilization of Matson Sailings from California to Hawaii 
January 1, 1950 to June 30, 1955. 


Maximum Vessels 
Underdeck Deadweight Withdrawn 
Space for Additional From Hawaiian 
Utilized By Refrigerated On-Deck and Service Due to 
Space Liquid Cargo Lack of Cargo 
Utilized@ (Tons—20003 XS) (Vessel Da 
43% 364,148 133 
66% 286,560 160 
65% 263,875 430 
70% 348,784 326 
79% 343,724 531 
1955 (6 mos.) 77% 194,122 33 
Weighted % Utiliza- 
tion for 5¥2 yr. 
period 81% 67% 1,801,213 1,613 


The carriage of additional cargo would utilize 
some of the free space for broken stowage around 

@Ex. 69, J.A. 507; | the cargo, and accordingly the percentage of ad- 
Ex. 70, J.A. 510, | ditional cargo which could have been carried 
J.A. 268. would be moderately less than the 19% and 

33% free space figures indicated by the Table 

@Ex. 70, J.A. 510; | (J-A. 239-40, 268). Exclusion of the eight sail- 

J.A. 268. ings in ballast occurring in the five and one-half 
year period would change 81% to 82% in the 
first column. 

@Ex. 74, J.A. 536A; J.A. 268. The actual amount of additional on-deck 
and liquid cargo which could have been carried would have been 
limited by the nature of the cargo and its effect on the stability of the 
individual vessels; hence percentages cannot be given (J.A. 241-46, 


268). 
@Ex. 75, J.A. 537; J.A. 268, 246-47. 





Appendix 
TABLE Il 


Effect of PFEL Cargo Diversion on Matson 
(Based on 5-Year Period, 1950-1954) 


1. Average Annual Results of Matson's Pacific Coast Hawaii Services Before 
Diversion of Cargo to PFEL.1 
California/ Pacific Pacific 
Hawaii Northwest/  Coast/Hawaii 
Service Hawaii Service Services 
Number of round voyages. 101 34 135 
Revenue tons of cargo carri¢ed............---- 2,073,131 621,768 2,694,899 
Voyage gross prot (before overhead 
and taxes) $5,030,698 $76,206 $5,106,904 
Voyage gross profit per revenue ton (be- 
fore overhead and taxes) $ 2.43 $ 012 $ 1.90 
Voyage net profit (after overhead and 
TAXES) — --nevsaccnsannnnene $1,376,567 ($310,484) $1,035,456 
Voyage net profit per revenue ton (after 
overhead and taxes) 0.65 ($ 0.49) $ 0.38 


1. Ex. 3, Item 16, J.A. 447; Ex. 86, J.A. 538A; J.A. 149-52, 258-66, 269-73. 
This table is computed from Ex. 86, which gives the results on a year to year basis. 
The slight variations in the above figures derive from Ex. 86 and are explained 
in the testimony. 


2. Effect on Matson's Pacific Coast/Hawaii Services of Losing 288,000 
Revenue Tons of Cargo Per Year. 


California/ Pacific Pacific 
Hawaii Northwest/  Coast/Hawaii 
Service Hawaii Service Services 
Average annual revenue tons carried on 


Matson vessels 1950-540) 2,073,131 621,768 2,694,899 
Percentage of total cargo carried............ 771% 23% 100% 
Revenue tons of cargo lost()........------ — 221,760 66,240 288,000 
Percentage of cargo lost. 10.7% 10.7% 10.7% 
Percentage of voyage gross profit lost 

(before overhead and taxes) @.......-.--- 26.5% 100% 33.2% 
Percentage of voyage net profit lost 

(after overhead and taxes)@® 44.9% 100% 73.8% 


@Ex. 86, J.A. 538A. This exhibit, prepared before the hearing, assumed a cargo 
diversion of 2,000 revenue tons per Matson voyage, or a total diversion of 270,000 
revenue tons per annum. The above table applies the computations contained in 
this exhibit to a diversion of 288,000 revenue tons. 

@®2,500 weight tons of cargo moving from Pacific Coast to Hawaii equals 
4,000 revenue tons. 4,000 weight tons of cargo moving from Hawaii to Pacific 
Coast equals 4,000 revenue tons. Total Hawaiian cargo PFEL expects to carry 
outbound and inbound on one round voyage therefore equals 8,000 revenue tons. 
And total Hawaiian cargo PFEL expects to carry on 36 voyages per year equals 
288,000 revenue tons. (J.A. 68, 70-71, 78, 151-52, 154-55, 269-70.) The total 
figure of 288,000 has been allocated to the California and Pacific Northwest/ 
Hawaii Services in the proportion that the tonnage carried by each bears to the 
total carried by both services. 

@®Loss of gross and net voyage profit has been computed by applying to the 
percentage of cargo lost the same relative increase, as shown for the five-year 
average on Ex. 86, J.A. 538A. As noted supra, as applied to the Pacific Coast- 
Hawaii services the increase percentagewise from cargo lost to decreased voyage 
gross profit to decreased voyage net profit follows an approximate ratio of 1-3-7. 
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3. Graphic Analysis of the Effect on Matson's Pacific Coast/Hawali Services 
of Losing 288,000 Revenue Tons of Cargo Per Year. 


Percentage of Voyage Gross Profit 
Lost (Before Overhead and Taxes) 


Percentage of Voyage Net Profit Lost 


(After Overhead and Taxes) 
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court... That uncertainty is now dispelled. Appellees have 
advanced here all of the jurisdictional arguments presented 
to the district court, but not with the same degree of fervor. 


Matson is only ‘‘doubtful’’ as to the jurisdiction of the 
district court to hear and decide the issues raised by 
PFEL’s complaint (Matson Br., p. 9). The Board, on the 
other hand, devotes one-half of its entire argument in a 
77-page brief in an attempt to show that its challenged 
action under section 805(a) is immune from judicial review 
(Board Br., pp. 12-41).? 


Anticipating that the appellees might attempt here to 
argue that the Board’s action under section 805(a) is im- 
mune from judicial review, we discussed in our main brief 
what we believe are the basic reasons that the Board’s 
action in this case is subject to judicial review (PFEL Br., 
pp. 12-22). We reassert these reasons, and for the reasons 
discussed infra submit that the appellees’ objections to judi- 
cial review of the Board’s action under section 805(a) are 
without substance. 


A. Judicial Review Is Not Precluded by the Merchant Marine 
Act of 1986 

The Board’s principal argument against judicial review 
of its action under section 805(a) is the flat assertion that 
such action ‘‘is precluded by statute,’? meaning the Mer- 
chant Marine Act, 1936 (Board Br., p. 13). Having made 
this broad and clearly unsupportable assertion, the Board 
then acknowledges that the Act ‘‘does not expressly pre- 
elude review of Board determinations under Section 


1 This uncertainty, as noted both by the United States (U.S. Br., pp. 2, 13 
(note 7)) and PFEL (PFEL Br., pp. 6, 12 (note 6)), stemmed from the 
failure of the district court to issue findings or opinion in granting appellees’ 
motions for summary judgment. 

2 Nevertheless, Matson, but not the Board, assumes, as do the United States 


and PFEL, that the district court resolved the jurisdictional issue in favor 
of the appellants herein (Matson Br., p. 9; Board Br., p. 6). 
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805(a)?? and seeks to read into the Act a “legislative pur- - 
pose’’ to preclude judicial review (Board Br., p. 13). 


The Board’s only arguments in support of a legislative 
purpose to exclude judicial review are (a) that the Mer- 
chant Marine Act, 1936 expressly provides for judicial re- 
view of certain Board actions but not of those under section 
805(a), and (b) that the principal features of the Act are 
promotional subsidy programs of which section 805(a) is 
an integral part. 


The Supreme Court has made crystal clear that ‘‘The 
mere failure to provide specially by statute for judicial re- 
view is certainly no evidence of intent to withhold review.”’ 
Heikkila v. Barber, 345 U.S. 229, 232 (1953). The United 
States has succinctly argued this point (U.S. Br., pp. 13- 
14). Moreover, the legislative history of the Merchant 
Marine Act, 1936 is devoid of any indication that the Con- 
gress intended to make Board orders under section 805(a) 
non-reviewable, The Board nevertheless argues that be- 
cause 4 sections of the Act specifically provide for judicial 
review in the particular situations in which they apply 
there is thereby evidenced a legislative purpose to preclude 
review in all other situations under the Act.* 


As the United States has aptly pointed out, these 4 sec- 
tions of the Merchant Marine Act, 1936, in the special situa- 
tions in which they apply (termination of ocean-mail con- 
tracts, transfer of vessels to foreign registry in the event 
of breach of subsidy contract by the United States, claims 
for compensation for requisition of vessels during national 
emergency and claims for losses arising out of war-risk in- 
surance), provide for specialized review procedures that 
depart from the regular processes of law, and simply can- 
not be construed as precluding the traditional manner of 
judicial review in situations involving, as does section 


3 These 4 sections are section 402(b)(¢) (46 U.S.C. 1142(b)(c)), section 
611(b) (46 U.S.C, 1181(b)), section 902(b) (c)(d) (46 U.S.C. 1242(b) (ce) (a)) 
and section 1212 (46 U.S.C. 1292). 
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805(a) of the Act, formal adjudicatory proceedings (U.S. 
Br., pp. 18-19). 


The Board places special emphasis on section 611(b), 
which provides a special and exclusive remedy for breach 
of contract by the United States, namely, expedited review 
by this Court of the Board’s refusal to grant permission 
to transfer vessels to foreign registry in the event of breach 
of a subsidy contract by the United States. To the extent 
that the provision for review in section 611 is material 
here in any respect, it supports our contention that Board 
action under section 805(a) is subject to judicial review. 
This section, by eliminating the right of the contractor to 
sue the United States for damages for breach of contract, 
assumed judicial review and altered the substantive rule 
of damages otherwise applicable. Congress, in providing a 
restricted remedy to a subsidy contractor, simply sought to 
preclude review which would otherwise be available, and 
thereby recognized the availability of the traditional form 


of review in the absence of express provision to the 
contrary. 


The Board, as part of its argument that the Merchant 
Marine Act, 1936 discloses a legislative purpose to preclude 
judicial review of its order under section 805(a), asserts 
that ‘The case at bar clearly is controlled by Switchmen’s 
Union rather than Stark v. Wickard’”’ (Board Br., p. 16). 
The Switchmen’s case,* in which it was held that a deter- 
mination by the National Mediation Board under the Rail- 
way Labor Act was not subject to judicial review, is wholly 
inapplicable because it rests upon @ clear mandate from 
the Congress to preclude judicial review of explosive juris- 
dictional labor disputes, situations having no resemblance 
whatsoever to the case here. Any remote possibility that 
the Switchmen’s case would be given extended application 
was precluded by Stark v. Wickard which was decided only 
3 months later. 


4 Switchmen’s Union v. National Mediation Board, 320 U.S. 297 (1943). 
5 Stark v. Wickard, 321 U.S, 288 (1944). 
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In the Stark case, the Supreme Court pointed out ‘“‘the 
unusual circumstances of the historical development of 
the Railway Labor Act’’ and noted that its decision in the 
Switchmen’s case ‘‘was reached because of this Court’s 
view that jurisdictional disputes between unions were left 
by Congress to mediation rather than adjudication.’’* The 
Switchmen’s case has been further limited in subsequent 
cases.’ 


The Board’s contention that the complaint in the Stark 
case is unlike PFEL’s here in that the complaint in the 
Stark case was that the agency action was without statutory 
authority has no foundation. The substance of PFEL’s 
argument in its main brief is that the Board has no stat- 
utory authority under section 805(a) to construe ‘‘unfair 
competition’’ as it did (PFEL Br., pp. 22-32), to fail to 
make adequate findings in respect of the ‘‘objects and 
policy’’ of the Act (PFEL Br., pp. 39-41) or to arbitrarily 
disregard the material findings and recommendation of the 
Examiner (PFEL Br., pp. 41-50). 


The Board, also as part of its argument that the Mer- 
chant Marine Act, 1936 discloses a legislative purpose to 
preclude judicial review of its orders under section 805(a), 
asserts that ‘‘The whole fabric of the Act is of a mingled 
political and proprietary nature’’ (Board Br., p. 21), ‘‘The 
Act embodies a grand promotional design utilizing such 
instruments .. . as subsidy contracts .. .’’ (Board Br., p. 
20), ‘‘the Act as a whole calls for the kind of sovereign 
action which is clearly unreviewable except where expressly 
made reviewable’? (Board Br., p. 20) and that ‘‘Section 
805(a) is an integral part of the subsidy program laid out 
in the Act ...’’ (Board Br., p. 22). Clearly, this is not a 


6 Stark v. Wickard, supra, p. 306. See also U.S. Br., p. 16 (note 12). 


7 Steele v. Louisville ¢ Nashville Ry. Co., 323 U.S. 192 (1944); Order of 
By. Conductors v. Swan, 329 U.S. 520 (1947) ; Brotherhood of Railroad Train- 
men V. Howard, 343 U.S. 768 (1952). See also Air Line Dispatchers Ass’n 
v. National Mediation Board, 89 U.S. App. D.C. 153, 189 F. 2d 685, 689 
(1951), cert. denied 342 U.S, 849 (1951). 
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ease where review is sought of inherently discretionary 
action, such as the award of a subsidy or a loan; but equally 
clearly, this is a case in which review is sought of adminis- 
trative action that is the result of a traditional quasi-judi- 
cial and adversary proceeding. The Board made substan- 
tially the same arguments to this Court in the American 
President Lines case and they were rejected.* 


Section 805(a) is not ‘‘promotional.”’ In asserting that 
it is, the Board ignores the striking contrast between this 
section and other provisions of the Merchant Marine Act, 
1936 —e.g., section 211 (46 U.S.C. 1121). Nor does the 
Board’s order under section $05(a) involve a subsidy or 
the administration of a subsidy contract. In no respect 
whatsoever will the payment of Government funds be 
affected by the outcome of the appeals herein; and there 
is no issue before this Court involving PFEL’s subsidy 
agreement. The issue here is simply whether in a statu- 
tory quasi-judicial hearing under section 805(a) the Board 
unlawfully denied PFEL’s application for a license to 
operate in the domestic non-subsidized trade between the 
Pacific Coast and Hawaii. 


The Board’s final argument that the Merchant Marine 
Act, 1936 precludes judicial review of section 805(a) 
action strains credulity in the extreme. The Board asserts 
that it “‘is under a continuing duty to report to Congress 
and to officials in the executive branch’? and that ‘This 
duty substantially insures that the Board will responsibly 
exercise its discretion in carrying out its subsidy actions’’ 
(Board Br., pp. 23-24). The short answer to this asser- 
tion is that every regulatory agency of the United States 
Government is under a duty to report to the Congress 
and prescribed officials in the Executive Branch, wholly 


8 American President Lines v. Federal Maritime Board, 112 F. Supp. 346 
(D.C. 1953). Although the district court acknowledged that it would not 
substitute itself for the Board ‘‘within the ambit of matters committed to 
agency discretion,’’ the court made clear that Board action was nevertheless 
judicially reviewable to be certain that statutory restrictions and procedures 
had not been transcended (p. 348). 
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irrespective of the issue of judicial reviewability of any 
of its action. 


For an otherwise responsible regulatory agency such 
as the Board seriously to put forth this kind of an argu- 
ment is to provide a pointed current reminder of the 
wisdom of the Congress in having provided the safeguards 
of the Administrative Procedure Act against such un- 
abashed claims of administrative autonomy and infalli- 
bility as the Board asserts by this argument. The ultimate 
strain on credulity is the Board’s advancement of this 
argument in support of its contention that judicial review- 
ability of its quasi-judicial action under section 805(a) “‘is 
precluded by statute.”’ 


B. The Board’s Determination Under Section 805(a) Is Not 
“By Law Committed to Agency Discretion” 


Having argued that judicial review of section 805(a) 
action ‘‘is precluded by statute,’’ which we discussed supra, 
the Board is hard pressed when it attempts to bring sec- 
tion 805(a) action within the other basic exclusion of the 
Administration Procedure Act, as action that ‘‘is by law 
committed to agency discretion.”? A large portion of the 
Board’s argument on the former point was the conten- 
tion that its action under section 805(a) is inherently 
discretionary and, for example, ‘‘of a mingled political and 
proprietary nature’”’ (Board Br., pp. 19-24). 


By some strange alchemy, the Board would have the 
Court believe that provisions of the Merchant Marine Act, 
1936, other than section 805(a), providing for the exercise 
of Board discretion show both that judicial review of sec- 
tion 805(a) action ‘‘is precluded by statute,’’ and ‘tis by 
law committed to agency discretion.’? We submit that this 
is plain nonsense. 


The only authority that the Board marshals in support 
of its argument directly addressed to the contention that 
its determination under section 805(a) ‘‘is by law com- 
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mited to agency discretion’? is the Bush case® and the 
Panama Canal Co. case’ (Board Br., pp. 24-27). Although 
the Board quotes with approval the understanding of the 
Attorney General of the United States, as set forth in the 
Attorney General’s Manual on Administrative Procedure, 
as to the guidance of the Supreme Court in the Bush case 
on the meaning of the term ‘‘by law committed to agency 
discretion’? (Board Br., p. 24), it is perfectly clear that 
the Attorney General is content to let the Bush case 
speak for itself—and it does. 


The issue in the Bush case was the lawfulness of a 
Presidential proclamation increasing certain customs duties 
pursuant to a recommendation of the Tariff Commission; 
and the Supreme Court held that the action of both the 
President and the Tariff Commission was clearly com- 
mitted by the Congress to the discretion of the President 
as ‘‘one stage of the legislative process.’™ The issue in 
the Panama Canal Co. case, similarly, was the lawfulness 
of the refusal of the Panama Canal Company to prescribe 
certain new tolls and to refund certain other tolls; and the 
Supreme Court held that toll-making by the Panama Canal 
Company was 2 governmental function carried on by that 
Company subject to ‘‘the approval of the President of the 
United States, whose action in such matter shall be final 
and conclusive,’’ as provided by the Canal Zone Code.” 

It would be difficult to imagine any 2 cases farther 
afield of the issue of judicial reviewability presented here 
than the Bush and Panama Canal Co. cases. Both un- 
questionably involved what section 805(a) under the 
Merchant Marine Act, 1936 does not involve, namely, action 
that clearly and unquestionably ‘‘is by law committed to 
agency discretion.’’ In neither case was the agency action 


9 United States v. Bush § Co., 310 U.S. 371 (1940). 

10 Panama Canal Co. v. Grace Line, Inc. et al, 356 U.S. 309 (1958). 
11 United States v. Bush § Co., supra, pp. 379-380. 

12 Panama Canal Co. v. Grace Line, Inc. et al, supra, pp. 312-313. 
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involved a quasi-judicial determination such as the Board 
is required by the Act to make under section 805(a). In- 
deed, Mr. Justice Douglas, who spoke for the Supreme 
Court in both cases, took pains to point out in the Panama 
Canal Co. case that ‘“‘where the agency . . . action turns 
on a mistake of law, then judicial relief is often avail- 
able.’”* 


Section 805(a) contains no provision that either directly 
or by implication commits action thereunder to the Board’s 
discretion. Moreover, the legislative history of the Mer- 
chant Marine Act, 1936, both prior and subsequent to the 
Act, points to the judicial reviewability of Board action 
under section 805(a) (PFEL Br., pp. 16-22). As the 
United States has well put it, the Act discloses that the 
Congress knew how to preclude judicial review when it 
wished to do so and, similarly, knew how to put in specific 
terms its desire to commit action to the Board’s discretion 
when it desired to do so (U.S. Br., pp. 18-19). 


C. The Board’s and Matson’s Miscellaneous Objections to 
Judicial Review of Section 805(a) Action Are 
Without Substance 


1. PFEL has standing to obtain review. PFEL has 
standing under section 10(a) of the Administrative Pro- 
cedure Act* to obtain judicial review if it (a) is a “‘person 
suffering legal wrong because of any agency action’? or 
(b) is a person ‘‘adversely affected or aggrieved by such 
action.’’ It is necessary to meet only one of these require- 
ments; but PFEL meets both. 


PFEL has suffered “‘legal wrong’’ because of the Board’s 
action under section 805(a). Both the Board (Board Br., 
p. 28) and Matson (Matson Br., pp. 13-19) recognize that 
prior to 1953, when PFEL entered into an operating- 
differential subsidy agreement, PFEL had a right to enter 


13 Panama Canal Co. v. Grace Line, Inc. et al, supra, p. 318. 
14 This section of the Act is set forth in our main brief (PFEL Br., p. 8). 
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the trade between the Pacific Coast and Hawaii without 
the Board’s ‘‘written permission’’ under section 805(a). 
When PFEL entered into an operating-differential sub- 
sidy agreement, it was required under section 805(a) to 
secure the Board’s ‘‘written permission’? to enter the 
trade between the Pacific Coast and Hawaii; and the Board 
was required to give its ‘‘written permission’? if PFEL 
met the ‘‘unfair competition’’ and the ‘‘objects and policy 
of the Act’’ tests. If, as PFEL contends, it has met these 
tests, the Board’s denial of ‘‘written permission’? under 
section 805(a) is a ‘‘legal wrong.’’ 


Both the Board (Board Br., p. 30) and Matson (Matson 
Br., p. 14) rely upon the Isbrandtsen Co. case* as a hold- 
ing of this Court that action taken by the Board under 
section 805(a) cannot constitute a ‘‘legal wrong.’’ This 
case is irrelevant. It arose under section 810 of the 
Merchant Marine Act, 1936, which provides for a treble 
damage action against a subsidized operator who engages 
in certain practices prohibited by that section. Isbrandtsen 


nevertheless sued the Board, not the operator, to enjoin 
payment of subsidy. The district court held that the 
remedy provided by the Act was a treble damage suit 
against the offending carrier, not an action against the 
Board. It was for this reason, inapplicable here, that the 
Court concluded that Isbrandtsen lacked ‘‘standing.’’ 


PFEL is ‘“‘aggrieved’’ as a result of the Board’s action 
under section 805(a) because it has been unlawfully pre- 
cluded from operating its vessels in the trade between the 
Pacific Coast and Hawaii. The American President Lines 
case’ clearly establishes PFEL’s standing as a party 
‘“Cagorieved.’? Contrary to the Board’s contention (Board 
Br., pp. 30-31) and Matson’s contention (Matson Br., pp. 
14-15), this Court did not in the Kansas City Power & 


15 Isbrandtsen Co. v. Federal Maritime Board, 159 F. Supp. 884 (D.C. 1958). 
16 American President Lines v. Federal Maritime Board, supra, pp. 348-349. 
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Light Co. case™ disapprove the American President Lines 
decision, either as to reviewability generally, which this 
Court did not consider, or as to the finding that the plaintiff 
there had standing. 


To the extent pertinent, this Court, in the Kansas City 
Power & Light Co. case, held only that it is not enough 
under section 10(a) of the Administrative Procedure Act 
that a party be ‘“‘adversely affected or aggrieved,’’ but 
that he must also be aggrieved ‘‘within the meaning of 
any relevant statute.’"* This Court disapproved only the 
technique of determining standing under section 10(a) of 
the Administrative Procedure Act without considering the 
words ‘within the meaning of any relevant statute.’’ Since 
the “‘relevant statute’? here is manifestly section 805(a), 
the decision in the Kansas City Power & Light Co. case 
is not pertinent to the question of PFEL’s standing.” 


9. This is not a suit against the United States. The 
Board, but not Matson, contends that this is ‘‘an uncon- 


sented suit against the United States”’ (Board Br., pp. 31- 
33). The short answer to this contention is that the United 
States has intervened in this proceeding, filed its own com- 
plaint against the Board and Matson and has affirmatively 
urged that this Court has jurisdiction and that the Board 
acted unlawfully. 


The courts have long held that judicial review of agency 
action is available, as here, in a suit against its officers to 


17 Kansas City Power ¢ Light Co. v. McKay, 96 U.S. App. D.C. 273, 225 
F. 2d 924 (1955). 


18 Kansas City Power ¢ Light Co. v. McKay, 96 U.S. App. D.C. 273, 281, 
225 F. 2d 924, 932 (1955). 


19 The recent decision of this Court in Philoo Corp. v. Federat Communica- 
tions Commission, 103 U.S. App. D.C. 278, 257 F. 2d 656 (1958) affords 
an indication as to the broad scope given to the person ‘‘aggrieved’’ require- 
ment of section 10(a) of the Administrative Procedure Act. There the person 
given standing, in a radio license proceeding, was a manufacturing com- 
petitor of the applicant’s parent corporation. 
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determine if they have acted unlawfully or beyond their 
statutory authority, and that in such a suit the doctrine of 
sovereign immunity is inapplicable. In the leading case of 
American School of Magnetic Healing v. McAnnulty, 187 
U.S. 94, 108 (1902), the Supreme Court said that although 
‘the conduct of the post office is a part of the administra- 
tive department of the government . . . . The acts of all its 
officers must be justified by some law, and in case an official 
violates the law to the injury of an individual the courts 
generally have jurisdiction to grant relief.”” In Philadel- 
phia Co. v. Stimson, 223 U.S. 605, 620 (1912), the Supreme 
Court noted that the complainant there, as with PFEL 
here, did not ask the court to interfere with the official dis- 
eretion of the Secretary of War, but only challenged his 
authority to do the things of which complaint was made. 
The Supreme Court held that the district court had juris- 
diction to determine whether the officer was transcending 
the bounds of the statute, and that such a suit was not one 
against the United States. 


The American School and Philadelphia Co. cases are 
early precedents in a long line of similar cases holding that 
a suit against Government officials or agencies is not a suit 
against the United States where its purpose is to deter- 
mine whether the action in question was within the statu- 
tory authority of the official or agency. PFEL’s complaint 
falls well within the bounds of these cases, for PFEL seeks 
review only of action by the Board that it believes to be 
unlawful and in excess of its statutory authority. Thus 
PFEL has alleged that the Board acted upon an unlawful 
interpretation of section 805(a), purported to exercise 
statutory powers which in fact Congress never extended 
to it and acted arbitrarily and in violation of the statutory 
limitations imposed upon it both by section 805(a) and the 
Administrative Procedure Act. PFEL has never sought 
and does not now seek review of any action that is by 
statute committed to the Board’s discretion. 
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The Board relies almost wholly upon Larson v. Domestic 
& Foreign Commerce Corp., 337 U.S. 682 (1949), as show- 
ing that PFEL’s suit here is against the United States. 
In the Larson case the plaintiff had contracted to purchase 
Government property (coal) from the War Assets Admin- 
istration. A controversy arose over the construction of 
the contract and WAA took the position that a breach had 
occurred and that it was free to sell to others. There was 
no question of violation of any statute. Although the plain- 
tiff had a remedy by a contract action in the Court of 
Claims it nevertheless instituted a suit in the district court, 
based upon the contract, for an injunction prohibiting 
WAA from selling or delivering the coal to other pur- 
chasers. The Supreme Court held that WAA was within 
its statutory power in disposing of the Government prop- 
erty, whether or not such disposition was in breach of the 
contract and that, therefore, the suit was one against the 
United States. 


But the Larson case is a far cry from the case here, in 
which PFEL seeks only the traditional judicial review of 
administrative action resulting from a formal quasi-judi- 
cial proceeding subject to the Administrative Procedure 
Act, and in which the very essence of PFEL’s complaint 
is that the Board has acted in violation of section 805(a) 
and the Administrative Procedure Act. The issues here 
are statutory, not contractual as in the Larson case; and 
there is no question as to the disposition of Government 
property. Moreover, unlike the Larson case, PFEL has 
no adequate relief if section 805(a) orders are not review- 
able. The Larson case was narrowly premised and was 
neither intended to apply nor has it been applied in a case 
such as that here. 


3. This is not a suit for mandamus. The Board’s con- 
tention (Board Br., pp. 3436) that PFEL really seeks 
mandamus is so lacking in merit on its face as to suggest 
either that the Board has not followed the course of this 
litigation or that it is so hard pressed as to present an 





14 


argument to this Court that can be fairly characterized as 
frivolous. As far afield as Matson has gone in seeking to 
avoid judicial review of the Board’s action under section 
805(a), which we discuss infra, Matson is not a party to 
this argument of the Board. 


Plainly, PFEL asks here only that the Board be required 
to apply the criteria set forth by section 805(a) in deter- 
mining whether to give or withhold ‘‘written permission,”’ 
that the Board be required to do so on the basis of ade- 
quate and intelligible findings and that the Board be re- 
quired to base these findings upon the substantial evidence 
of record. The Board would have this Court believe that 
the criteria under section 805(a) for determining whether 
to give or withhold ‘‘written permission”’ are ‘‘discretion- 
ary,”’ and that therefore any attempt to fetter this discre- 
tion is in the nature of mandamus. We have shown supra 
that the Board’s determinations under section 805(a) are 
not “‘by law committed to agency discretion.”’ 


4. The Board’s order under section 805(a) is not subject 
to review under the Urgent Deficiencies Act. Matson mark- 
edly lacks the enthusiasm of the Board in contending that 
the Board’s action under section 805(a) is immune from 
judicial review (Matson Br., pp. 9-15). Its argument on 
this point opens with the guarded assertion that judicial 
reviewability of section 805(a) action is ‘‘doubtful’’ (Mat- 
son Br., p. 9), and concludes with the even more cautious 
observation that its argument concerning jurisdiction is 
‘‘snfficiently serious to warrant the consideration of this 
Court”? (Matson Br., p. 15). Matson argues, first, that 
PFEL’s complaint should have been brought under the 
Urgent Deficiencies Act of 1913 (28 U.S.C. 1336, 2321-2325), 
which the Congress originally made applicable to certain 
orders of the United States Shipping Board (a predecessor 
of the Board), under section 31 of the Shipping Act of 1916 
(46 U.S.C. 830) (Matson Br., pp. 9-10). This contention 
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was disposed of by this Court in the companion suit to the 
instant proceeding.” 


In the prior suit in this Court, PFEL contended that 
the Board’s order under section 805(a) was ‘‘entered under 
the authority of the Shipping Act, 1916, as amended’”’ and 
therefore subject to direct review by this Court under the 
Judicial Review Act of 1950 (5 U.S.C. 1031-1042). This 
Court held, however, that the Board’s order under section 
805(a) was not subject to review under the Judicial Review 
Act of 1950, which can only mean that the order was not 
subject to the Urgent Deficiencies Act prior to 1950, and is 
not so subject now. This Court did not hold, however, 
that the Board’s order under section 805(a) was not judi- 
cially reviewable. On the contrary, it concluded that ‘‘We, 
of course, express no opinion as to the jurisdiction of [the 
district] court.’ 


5. The Board’s order in the instant appeal was a final 
order for the purpose of judicial review. Matson also 


argues that PFEL’s complaint in the district court was 
not based on a final order of the Board (Matson Br., pp. 
10-11). It points out that when the complaint was filed on 
July 11, 1957 there was pending a petition by PFEL for 
reconsideration by the Board, and that another complaint 
was not filed subsequent to July 29, 1957, when the Board 
denied the petition for reconsideration. This contention 


20 Pacific Far East Line, Ino. v. United States, 103 U.S. App. D.C. 104, 
255 F. 2d 182 (1958), cert. denied 358 U.S. 866 (1958). 


21 Pacifio Far East Line, Inc. v. United States, 103 U.S. App. D.C. 104, 106; 
255 F. 2d 182, 184 (1958). 


22 Matson argues (Matson Br., p. 9 (note 3)) that the Board’s decision 
‘¢wag not denominated an ‘order,’ ’’ but acknowledges that the Merchant 
Marine Act, 1936 does not require an order in a section 805(a) proceeding. 
Matson apparently seeks to imply that there is no ‘‘order’’ for the court to 
review; but the conclusion of the Board’s decision is that ‘‘We therefore 
deny such application. An appropriate order will be entered’’ (J.A. (14,007) 
18). There is no requirement that the Board enter a separate piece of paper 
entitled an ‘‘order’’; and the Board recognizes this here, for it does not join 
in Matson’s argument. 
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is fully answered by the Administrative Procedure Act, 
the Board’s own rules and judicial precedents. 


The Administrative Procedure Act in section 10(c) 
(5 U.S.C. 1009(c)) provides as follows: 


“¢ _ | Except as otherwise expressly required by stat- 
ute, agency action otherwise final shall be final for 
the purposes of this subsection whether or not there 
has been presented or determined any application . - . 
for any form of reconsideration ... .” (emphasis 
added). 


No statute contains any requirement ‘‘otherwise.”’ 


The Rules of Practice and Procedure of the Board pro- 
vide in Rule 16(c) as follows: 


“Stay of rule or order. No petition for reopening or 
allowance thereof, except by special order of the Board, 
shall operate as a stay of any rule or order entered by 
the Board, except that pending judicial review, and 


where it finds that justice so requires, the Board may 
postpone the effective date of any action taken by it.’’ 


The 6 cases that Matson cites in support of its conten- 
tion that the Board’s order in the instant appeal was not 
a final order for the purpose of judicial review (Matson 
Br., p. 11) could hardly be farther afield of the point for 
which they are cited. 


In 3 of the 6 cases it was held that there was no final 
order of any kind as a basis for judicial review. Chicago 
& 9. Air Lines v. Waterman Corp., 333 U.S. 103 (1948) ; 
Schwebel v. Orrick, 102 U.S. App. D.C. 210, 251 F. 2d. 919 
(1958), cert. denied 356 U.S. 927 (1958) ; United Electrical, 
Radio & Machine Wkrs. v. Brownell, 98 U.S. App. D.C. 130, 
232 F. 2d. 687 (1956). 


In one of the 6 cases it was held that the petitioner sought 
to raise matters not previously argued before the agency, 
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contrary to express provisions of the Civil Aeronautics 
Act. State Airlines, Inc. v. Civil Aeronautics Board, D.C. 
Cir., Case No. 9604, decided September 3, 1947, unreported. 


In 2 of the 6 cases the statute was construed to toll the 
time for judicial review pending action upon a petition for 
rehearing. Albertson v. Federal Commumications Com- 
mission, 87 U.S. App. D.C. 39, 182 F. 2d. 397 (1950) ; En- 
terprise Company v. Federal Communications Commission, 
97 U.S. App. D.C. 374, 231 F. 2d 708 (1955), cert. denied 
sub nom. Beaumont Broadcasting Corp. v. Enterprise Com- 
pany, 351 U.S. 920 (1956). 


Matson admits (Matson Br., p. 11 (note 5)) that 2 recent 
cases are contrary to its argument, and these are Con- 
solidated Flower Shipments, Inc. v. Civil Aeronautics 
Board, 205 F. 2d. 449 (9th Cir. 1953) ; and Northwest Ma- 
rine Term. Association v. Federal Maritime Board, 218 
F. 2d. 815 (9th Cir. 1955). 


6. The innuendoes of Matson and the Board im respect 
of the position of the United States in this proceeding are 
unwarranted. We consider that it would be presumptuous 
to answer on the merits the objections presented by Matson 
(Matson Br., pp. 5, 21-24) and the Board (Board Br., pp. 1, 
36-41) to the position of the United States in this proceed- 
ing. Since the United States is of course represented by 
the Attorney General, who alone can speak for the United 
States here, we take it for granted that the position of the 
United States will be most ably, fully and completely sup- 
ported. 


Apart from the merits of Matson’s and the Board’s ob- 
jections as to the position of the United States in this 
proceeding, we do feel constrained to take exception to the 
gratuitous innuendoes of the appellees as to the standing 
of the United States here and in the district court. Both 
Matson and the Board would cast doubt to this Court as to 
whether counsel for the appellant in the companion appeal 
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herein (No. 15,086) really speak for the United States.* 
Neither Matson nor the Board, however, directly question 
the authority of counsel appearing for the United States 
to speak for the United States. 


We submit that such collateral forensics are hardly ap- 
propriate when directed to the United States, however 
strongly appellees may feel about the issues raised here, 
and that in any event they are of no assistance to this 
Court in dealing with the issues before it in this pro- 
ceeding. 


Il. THE BOARD'S DETERMINATION UNDER SECTION 805(a) IS 
ERRONEOUS ON THE MERITS 

One of the more fantastic arguments presented by the 
appellees on the merits of the issues raised here is the con- 
tention that the negative phraseology of section 805(a) 
requires the Board to deny an application if it finds ‘‘onfair 
competition’’ or ‘<prejudice to the objects and policy’’ of 
the Act, but that section 805(a) does not require the Board 
to grant an application even if it finds no ‘‘unfair com- 
petition’’ and no ‘prejudice to the objects and policy’’ of 
the Act (Board Br., p. 12 (note 5), pp. 49-50; Matson Br., 
p. 13). 


By this contention the appellees in effect urge that an 
intervenor such as Matson is entitled to due process as 
prescribed by section 805(a), but that an applicant such 
as PFEL is completely subject to the arbitrary dictates of 
the Board. In pressing such a point, appellees ignore the 
plain fact that section 805(a) grants a quasi-judicial hear- 
ing to applicants as well as to intervenors, and that the 


23 Matson characterizes the arguments of the representatives of the Attorney 
General as ‘‘advanced in the name of the United States’? (Matson Br., 21). 
The Board refers to the representatives of the Attorney General as ‘‘purport- 
ing to speak for the United States’? (Board Br., p. 1) and throughout its 
brief would have the Court believe that the appellant in the companion appeal 
(No. 15,086) is the Antitrust Division of the Department of Justice, and 
not the United States. 
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provision for such a hearing would be meaningless if the 
Board is free to withhold ‘‘written permission’’ regardless 
of the result of the hearing. We submit that the specious- 
ness of this contention is so apparent by the stating of it 
that no further argument is necessary. 


We consider that all the remaining contentions of the 
appellees on the merits of the issues raised here are ade- 
quately dealt with in the argument under points II-VI, in- 
clusive, in our main brief (PFEL Br., pp. 22-50) and under 
point II of the main brief of the United States (US. Br., 
pp. 20-39), without burdening the Court with additional 


argument. 


CONCLUSION 


For the reasons stated above, it is respectfully submitted 
that the judgment of the district court should be set aside 
and that the case should be remanded with instructions to 
reverse and remand to the Board. 


Respectfully submitted, 


Donato BE. Van KoucHnet 
Attorney for Appellant 
Pacific Far East Line, Inc. 
1701 K Street, N. W. 
Washington 6, D. C. 


November 17, 1959 
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JOINT APPENDIX 


(Filed July 11, 1957) 
IN THE 
Unitep States District Court 


For THE Districr or CoLUMBIA 


Civil Action No. 1708-57 


Pacrric Far East Lrvz, Inc., 141 Battery Street, 
San Francisco 11, California, Plaintiff, 


Vv. 


Feperay Magirme Boarp, and Crarence G. Morse, Cuam- 
man, Ben H. Gum, Vice CHamMaN, and Txos. E. 
Sraxem, Jz., Memsers THerzor; Maritime ADMINIS- 
TRATION, and CuaRENcE G. Morse, Marrrmme ADMINIS- 
TRATOR; and Srvcuars WEEKS, SECRETARY OF CoMMERCE, 
Defendants. 


Complaint to Review and Set Aside Action of Federal 
Maritime Board and Maritime Administration, 
and for Declaratory Judgment and Injunction 


Pacific Far East Line, Inc. (hereafter referred to as 
“PRPEL” and ‘‘plaintiff”’?), by its attorney, brings this 
action against the defendants named above and alleges: 
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JURISDICTION 


1. This is a civil action to review and set aside agency 
actions, and for a declaratory judgment and injunctive 
relief, of which this Court has jurisdiction under 28 
U.S.C.A. Sec. 1331 and Sec. 10(a) and (b) of the Admin- 
istrative Procedure Act (60 Stat. 243, 5 U.S.C. 1009).* 
The matter involved exceeds the value of $3,000. 


Parties 


2. Plaintiff PFEL is a corporation organized and exist- 
ing under the laws of the State of Delaware. Its general 
offices are at 141 Battery Street, San Francisco 11, Cali- 
fornia. - ; 

3. Defendant Federal Maritime Board and defendant 
Maritime Administration (hereafter referred to as 
‘‘Board’’ and ‘‘Administration’’) were created as agencies 
in the United States Department of Commerce by Re- 


organization Plan No. 21 of 1950 (3 C.F.B. 1950 Supp., 
page 173), pursuant to which the functions of the United 
States Maritime Commission relating to making and ad- 
ministering subsidy contracts under Title VI and VIII of 


10On July 9, 1957 plaintiff filed in the Court of Appeals for the District 
of Columbia, its petition for review of the same Report and order of the 
Federal Maritime Board and Maritime Administrator which is subject of 
the instant complaint (Pacific Far East Line, Inc. v. United States, et al. 
C.A.D.C. No. 14,007). Plaintiff knows of no instance in which it has been 
judicially determined whether review of an order denying an application 
for written permission under Section 805(a), Merchant Marine Act of 1936, 
must be sought in the Court of Appeals under 5 U.S.C., § 1032, or in a 
District Court under other provisions of law. However, in American Presi- 
dent Lines v. Federal Maritime Board, 112 F. Supp. 346 (D.C. 1953), the 
only possibly comparable decision of which plaintiff is aware, the District 
Court entertained an action to review an award of subsidy under Title VI, 
Merchant Marine Act, 1936, and plaintiff believes that jurisdiction properly 
lies in the District Court. However, plaintiff was required also to file a 
petition for review in the Court of Appeals to protect itself against a pos- 
sible holding to the contrary (see 5 U.S.C. § 1032 with respect to the 
jurisdiction of the Court of Appeals, where petitions for review must be filed 
within 60 days after entry of a final order). 
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the Merchant Marine Act, 1936 (49 Stat. 1985, 46 U.S.C., 
S.C.C. 1191 et seg.) were transferred to the defendant 
agencies. 


4. (a) Defendant Clarence G. Morse is the Chairman 
and a member of the Federal Maritime Board, and, as 
Maritime Administrator, is the head of the Maritime Ad- 
ministration. Plaintiff is informed and believes that he 
is a citizen of California; his official residence is in the 
District of Columbia. 


(b) Defendant Ben H. Guill is Vice Chairman and a 
member of the Federal Maritime Board. Plaintiff is in- 
formed and believes that he is a citizen of the State of 
Texas; his official residence is in the District of Columbia. 


(c) Defendant Thos. E. Stakem, Jr. is a member of the 
Federal Maritime Board. Plaintiff is informed and be- 
Iieves that he is a citizen of the State of Virginia; his 
official residence is in the District of Columbia. 


(d) Defendant Sinclair Weeks is the Secretary of Com- 
merce. Plaintiff is informed and believes that he is a 
citizen of the State of Massachusetts; his official residence 
is in the District of Columbia. 


Tre AcEncy PROCEEDING 


5. Effective January 1, 1953, plaintiff entered into an 
operating differential subsidy contract with the Federal 
Maritime Board providing for the operation of plaintiff 
of shipping services on Trade Route 29 between California 
ports and ports in the Far East. Section 805(a) of the 
Merchant Marine Act, 1936, provides in part that: 


‘< _ _ it shall be unlawful to award or pay subsidy to 
any contractor under authority of Title VI of this 
Act ...if said contractor or charterer, or any holding 
company, subsidy, affiliate, or associate of such con- 
tractor or charterer, or any officer, director, agent, or 
executive thereof, directly or indirectly, shall own, 
operate or charter any vessel or vessels engaged in the 
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domestic intercoastal or coastwise service, or own any 
pecuniary interest, directly or indirectly, in any per- 
son or concern that owns, charters, or operates any 
vessel or vessels in the domestic intercoastal or coast- 
wise service, without the written permission of the 
Commission... The Commission shall not grant any 
such application if the Commission finds it will result 
in unfair competition to any person, firm, or corpo- 
ration operating exclusively in the coastwise or inter- 
coastal service or that it would be eeprogucicia! to the 
objects and policy of this Act: 


6. PFEL filed an application on December 15, 1954, as 
amended, March 1, 1955, for written permission under 
Section 805(a) for certain of its unsubsidized vessels to 
transport cargo in the domestic coastwise trade between 
Hawaii on the one hand and ports in California, Oregon 
and Washington on the other hand. The matter was as- 
signed Docket No. S-55 and referred for hearing by a 
Hearing Examiner of the Federal Maritime Board. Hear- 
ings were held by Hearing Examiner F. J. Horan, conclud- 
ing February 1, 1956. 


7. The principal protestant was Matson Navigation Com- 
pany (hereafter referred to as ‘‘Matson’’), which inter- 
vened in the proceeding and opposed the grant of PFEL’s 
application. The only other protestant was Pacific Trans- 
port Lines, Inc. (hereafter referred to as ‘‘PTL’’).2 PTL 
filed no briefs, but ‘‘adopted’’ and ‘‘endorsed’’ Matson’s 
arguments. 


Both Matson and PTL carry cargo moving by vessels in 
the Pacific Coast/Hawaii trade, the latter by subsidized 


2 Three other companies intervened: (1) States Steamship Company, an 
affiliate of PTL, advised the Board that if it were to grant PFEL permis- 
sion to serve Hawaii, States would also apply for similar permission. States 
filed no briefs; (2) Isthmian Steamship Company, which was not repre- 
sented at the hearing and filed no briefs; and (3) American President 
Lines, Ltd. (APL), which took no part in the proceeding following with- 
drawal of its own application in consolidated Docket No. S-52. 

Public Counsel of the Federal Maritime Board also intervened, and urged 
that PFEL’s application be granted. 
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vessels operating as part of a subsidized service on Trade 
Route 29, under written permission granted to it by the 
Board under Section 805(a). Matson carries over 95% 
of the cargo moving in the Pacific Coast/Hawaii trade. 


8. Following the hearings and submission of briefs and 
reply briefs, Examiner Horan, by a Recommended Decision 
served December 19, 1956 found, inter alia: 


‘“That the granting of PFEL’s application will not 
result in unfair competition to any person, firm or 
corporation operating exclusively in the coastwise or 
intercoastal service or be prejudicial to the objects 
and policy of the Act.”’ 


He concluded that: 
‘the application should be granted.”’ 
9. Thereafter, following the filing of exceptions and re- 


plies to exceptions and oral argument before the Board and 
Maritime Administrator, by Report and order served May 


14, 1957 the Board (by a 2 to 1 vote), and the Administra- 
tion (acting through the Maritime Administrator), re- 
versed the Examiner’s findings, rejected the Examiner’s 
recommendation, and denied PFEL’s application. 


By the instant complaint PFEL seeks review of the 
Report and order of May 14, 1957, which is attached here- 
to as Exhibit 1. 


Tae UNLAWFUL ACTION 


10. As a matter of law, the Federal Maritime Board 
snd Administration erred in extending to Matson the pro- 
tection of an exclusively domestic coastwise or intercoastal 
operator under Section 805(a). Section 805(a) was not 
intended to protect and does not protect an operator such 
as Matson, which for all material purposes, is itself a 
subsidized operator. Thus, Matson wholly owns, controls, 
and operates, under a managing agency agreement, 





6 


Oceanic Steamship Corporation (hereafter referred to as 
‘<Oceanic’’), which holds an operating differential subsidy 
contract with the Federal Maritime Board, relating to 
Trade Route 27 in the foreign commerce of the United 
States. Matson and Oceanic, in addition, have identical 
officers, directors, management, and freight traffic staff in 
the United States (except for a freight traffic manager, his 
assistant, and a stenographer employed solely by Oceanic 
in its San Francisco office), and common offices, agents and 
terminals. 


11. The Board and Administration further erred, as a 
matter of law, in holding that Matson is ‘‘fundamentally 
entitled”, as against PFEL, to carry cargo moving in the 
Hawaii trade and in concluding therefrom that PFEL’s 
application should be denied. In so holding, they improp- 
erly failed to give any or due weight to the following 
material (and PFEL believes controlling) facts, viz., that 
Matson itself wholly owns, controls and operates a sub- 
sidized service (i.e., that of Oceanic); has attained and 


exploited a virtual monopoly of service in the Hawaii 
trade, which monopoly is perpetuated by denial of PFEL’s 
application; is largely a ‘‘proprietary’’ carrier; and is 
itself in violation of Section 805(a). 


In this connection PFEL contends that in the context of 
this proceeding, whether Matson or PFEL is ‘<funda- 
mentally entitled’? to cargo moving in the Pacific Coast/ 
Hawaii trade was an improper criterion in the determina- 
tion of PFEL’s application; that neither Matson nor PFEL 
is thus ‘‘fundamentally entitled’, since both are subsi- 
dized operators, for material purposes; that the inquiry of 
the Board and Administration as to whether PFEL or 
Matson is ‘‘primarily’’ a foreign trade or a domestic 
trade operator is irrelevant to the question of who is 
‘fundamentally entitled’’ to the available traffic; that their 
finding that, ‘‘In contrast, PFEL is primarily a subsi- 
dized operator in the foreign commerce of the United 
States and even if granted permission to provide its re- 
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guested service to Hawaii, its operations would continue to 
be primarily in off-shore services”? (Exhibit 1, page 16), 
ss irrelevant and not supported by the record; that the 
Board and Administration improperly disregarded the 
fact that Matson has a near perfect monopoly of the Pacific 
Coast/Hawaii trade, and, with Isthmian Lines, Inc., a 
party with Matson to a pooling agreement in the United 
States Atlantic and Gulf Coasts/Hawaii trade, an almost 
as complete monopoly in those trades; that they failed 
also to consider the manner in which this monopoly has 
been achieved and exploited, its repugnance to the anti- 
trust laws, and the anti-trust implications of a denial of 
PFEL’s application; that Matson, which has intimate 
ownership agency and other relationships with the major 
producers and shippers of sugar, molasses and pine- 
apples, which constitute the principal cargo moving in the 
Hawaii trade, and with other segments of the economy of 
the Hawaiian Islands, is, in effect, a ‘“‘proprietary’”’ car- 
rier; that Matson itself is operating in the Pacific Coast/ 
Hawaii and Atlantic-Gulf Coast/Hawaii trades without 
the requisite written permission under Section 805(a); 
that Matson has failed to render adequate or satisfactory 
service; and that proper appraisal of all of these factors 
would necessitate the conclusion that Matson is not 
‘<fyndamentally entitled’’, as against PFEL, to cargo mov- 
ing in the Pacific Coast/Hawaii trade. 


12. The Board and Administration properly held that, 
‘‘Matson should not be protected from free competition’’ 
(Exhibit 1, p. 19). Nevertheless they erroneously afforded 
Matson such protection against PFEL’s competition, de- 
spite the fact that they did not find, and the record will 
not support a finding, that PFEL’s competition would not 
be free in every sense relevant under Section 805(a). 


13. The Board and Administration erred in rejecting 
the Examiner’s recommendation and his recommended 
findings in major portion ( including findings to which 
Matson did not except), without record justification, with- 
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out stating reasons, and without attaching any weight on 
disputed issues of fact to the conclusion of the Examiner 
as the trier of fact. 


14. The Board and Administration erred in failing to 
find, as the Examiner found, that Matson, rather than 
PFEL, would have the advantage in obtaining cargo, be- 
cause of Matson’s intimate ownership, control, manage- 
ment, and other relationships with the shippers and re- 
ceivers of the principal commodities, and Matson’s long 
experience, in the Hawaii trade. 


15. The following critical findings by the Board and Ad- 
ministration are contrary to or unsupported by the record: 


A. That Matson’s vessel replacement program would be 
seriously jeopardized by grant of PFEL’s application (Ex- 
hibit 1, page 18) ; 


B. That Matson has the ‘‘capacity’’ to carry the avail- 
able cargo (ibid.). In this connection, in considering the 
‘tadequacy’”’ of Matson’s service, the Board and Adminis- 
tration also erred in disregarding other relevant factors, 
in addition to the factor of mere physical vessel capacity; 


C. That the ‘‘great majority of shippers have been ade- 
quately served by Matson’’ (7d., page 17) ; and 


D. That PFEL ‘‘would, in effect, ‘skim the cream’ in 
this trade’’ (id., page 16). 


16. The action of the Board and Administration improp- 
erly discriminated against PFEL and in favor of PTL, 
without even attempting to state any justification therefor. 


17. The Board and Administration erred in failing to 
adopt the Examiner’s recommendation that Section 805(a) 
permission be granted for the carriage of refrigerated 
military cargo from United States Pacific coast ports to 
Hawaii, to which Matson’s witnesses had no objection. 


18. The record as a whole will not support the conclusion 
of the Board and Administration that grant of PFEL’s ap- 
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plication would result in unfair competition to Matson or be 
prejudicial to the objects and policy of the Act, and the 
denial of PFEL’s application was arbitrary, capricious, 
and an abuse of discretion. 


19. Plaintiff is injured by the action of the Board and 
Administration dismissing its application. Without writ- 
ten permission under Section 805(a) it cannot operate its 
vessels in the Pacific Coast/Hawaii trade as proposed, which 
it has a right to do unless it is properly found that the 
grant of its application ‘‘will result in unfair competition 
to any person, firm, or corporation operating exclusively 
in the coastwise or intercoastal service or that it would 
be prejudicial to the objects and policy of this Act: .. .” 
The denial of its application, grounded upon the errors 
above stated, thus deprived plaintiff of the right to written 
permission to which it was entitled under Section 805(a), 
of the right to operate its vessels in the Pacific Coast/ 
Hawaii trade, and of the economic rights and opportuni- 
ties represented thereby—with consequent substantial in- 
jury to it. 


90. Plaintiff has standing to complain of the unlawful 
actions which result in substantial injury to it. Section 
$05(a) of the Merchant Marine Act, 1936 expressly gives 
plaintiff right to a hearing, and confers upon it the status 
of a party to the proceeding upon its application. Sec- 
tion 10(a) of the Administrative Procedure Act declares 
that ‘‘Any person . . . adversely affected or aggrieved by 
such [agency] action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof’’. Plain- 
tiff is plainly ‘‘adversely affected or aggrieved by such 
action’? under the Merchant Marine Act, 1936. Being 
thus aggrieved and being given the status of a party by 
Section 805(a), plaintiff is entitled to the right of judicial 
review under Section 10(a) of the Administrative Pro- 
cedure Act. 
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Prayer FoR RELIEF 
Wuererore, plaintiff prays that this Court: 


1. Set aside, vacate, and annul the Report and order 
served May 14, 1957 denying PFEL’s application; 


2. Find and declare that the Board and Administration 
erred in the foregoing respects and that PFEL’s applica- 
tion must be reconsidered and redetermined in accordance 
with the law; 


3. Permanently enjoin defendants from basing their 
future action with respect to PFEL’s application upon 
any of the errors above stated; 


4, Remand these proceedings to the Board and Adminis- 
tration with a direction to these agencies, and to the in- 
dividual defendants in their respective official capacities, 
that PFEL’s application be granted, or, in the alternative, 
that it be reconsidered in a manner consistent with the 
Court’s opinion and findings herein; 


5. Grant such other and further relief as the Court may 
deem proper. 
Respectfully submitted, 
Kominers & Forr 


529 Tower Building 
Washington 5, D. C. 


By: /s/ Ope~tt Komrvers 
Odell Kominers 


/s/ J. Auton Boyer 

J. Alton Boyer 

Attorneys for 
Pacific Far East Line, Inc. 
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(Filed Sept. 9, 1957) 


Answer 


Now come the defendants, and in answer to the com- 
plaint say as follows: 


Frmst DrrensE 


1. Answering paragraph 1 of the complaint, defendants 
deny that the Court has jurisdiction of this action, and 
that the matter involved exceeds the value of $3,000. 


2. Answering paragraph 2 of the complaint, defendants 
admit the allegations therein. 


3. Answering paragraph 3 of the complaint, defend- 
ants admit the allegations therein. 


4. Answering paragraph 4 of the complaint, including 
sub-paragraphs (a), (b), (¢), and (d), defendants admit 
the allegations therein. 


5. Answering paragraph 5 of the complaint, defendants 
admit the allegations therein. 


6. Answering paragraph 6 of the complaint, defendants 
admit the allegations therein. 


7. Answering paragraph 7 of the complaint, defendants 
admit the allegations therein. 


8, Answering paragraph 8 of the complaint, defendants 
admit the allegations therein. 


9. Answering paragraph 9 of the complaint, defendants 
admit the allegations therein. 


10. Answering paragraph 10 of the complaint, defend- 
ants deny the allegations in the first and second sentences 
thereof, and admit the allegations in the remainder there- 
of. 
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11. Answering paragraph 11 of the complaint, defend- 
ants deny the allegations therein. 


12. Answering paragraph 12 of the complaint, defend- 
ants admit the allegations in the first sentence thereof, 
and deny the allegations made in the remainder thereof. 


13. Answering paragraph 13 of the complaint, defend- 
ants deny the allegations therein. 


14. Answering paragraph 14 of the complaint, defend- 
ants deny the allegations therein. 


15. Answering paragraph 15 of the complaint, defend- 
ants deny the allegations therein. 


16. Answering paragraph 16 of the complaint, defend- 
ants deny the allegations therein. 


17. Answering paragraph 17 of the complaint, defend- 
ants deny the allegations therein. 


18. Answering paragraph 18 of the complaint, defend- 
ants deny the allegations therein. 


19. Answering paragraph 19 of the complaint, defend- 
ants deny the allegations made in the first sentence there- 
of; admit that without written permission under section 
805(a) plaintiff cannot operate its vessels in the Pacific 
Coast/Hawaii trade as proposed; and deny the allegations 
in the remainder of the paragraph. 


20. Answering paragraph 20 of the complaint, defend- 
ants deny the allegations made in the first and second 
sentences thereof; admit that section 10(a) of the Admin- 
istrative Procedure Act includes the language quoted by 
plaintiff, but defendants respectfully refer the Court to 
that Act for the full meaning and effect thereof; and deny 
the remaining allegations made therein. 
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Szconp DEFENSE 
The complaint fails to state a claim against the defend- 
ants upon which relief can be granted. 
Tump DEFENSE 
The complaint does not present a justiciable controversy 
over which the Court has jurisdiction. 
Fourts DrFrENnsE 


The Court has no jurisdiction to entertain the complaint 
because it is in effect a suit against the United States, to 
which the latter has not consented. 


Firre DrrenseE 


The Court is without jurisdiction of the subject matter 
of this action in that plaintiff seeks to subject to judicial 
review executive action which is committed by law to the 
sole and exclusive discretion of the executive. 


Sura DrEFensE 


The Court lacks jurisdiction of the subject matter of 
this action in that the matter involved does not exceed the 
value of $3,000. 


SeventoH DrFreNnsE 


The Court lacks jurisdiction of the subject matter of 
this action in that plaintiff will not suffer irreparable or 
material damage by reason of any of the acts complained 
of. 


ExcHTa Drrenseé 


Plaintiff in its operating differential subsidy agreement 
with the Government has expressly agreed to be governed 
by the Board’s award or denial of permission to operate 
in domestic trade, and has thereby waived any claim of 
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right to operate in such trade unless permitted to do so 
in the exercise of the Board’s discretion. 


Nixta DErense 


Plaintiff in its operating differential subsidy agreement 
with the Government has expressly agreed to be governed 
by the Board’s award or denial of permission to operate 
in domestic trade, and is thereby estopped from seeking 
relief sought herein. 


Wuererore, the defendants pray that the complaint be 
dismissed in all respects, with costs to the defendants. 


/s/ Ourver GascH 


Oliver Gasch 
United States Attorney 


/s/ LeEaveNwortH CoLBy 
Leavenworth Colby 
Chief, Admiralty & Shipping 


Section, Department of Justice 


/s/ Dyer Justice TayLor 
Dyer Justice Taylor 
Assistant United States Attorney 


Attorneys for the United States 
Of Counsel: 


E. Roserr SEAVER 
General Counsel, 
Federal Maritime Board 


Epwarp APTAKER 
Attorney, 
Federal Maritime Board 
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(Filed July 25, 1957) 


Motion of Matson Navigation Company 
To Intervene and Notice of Motion 


Motion 


Matson Navigation Company (hereinafter referred to 
as ‘‘Matson’’) hereby moves the Court for leave to inter- 
vene in order to assert the defenses set forth in its pro- 
posed answer, of which a copy is hereto attached. 


In support of this motion, and as grounds therefor, 
Matson represents as follows: 


1. In the event as a matter of law that this action is 
governed by Section 31 of the Shipping Act, 1916, Act of 
September 7, 1916, c. 451, 39 Stat. 738, as amended, 46 
U.S.C. 830, and 28 U.S.C. 2323, Matson has an uncondi- 
tional right to appear as a party to this action of its own 
motion and as of right. 


2. Matson, a California corporation with its principal 
place of business at San Francisco, California, is engaged 
as a common carrier in the transportation of passengers 
and freight between the continental United States and the 
Territory of Hawaii. It is the main carrier in that trade, 
having served Hawaii in good times and bad for some 73 
years. It was the principal party in interest before the 
Federal Maritime Board in opposing the application of 
Pacific Far East Line, Inc. (hereinafter refered to as 
PFEL), the petitioner before this Court. 


3. Matson does not and never has received operating- 
differential subsidy payments or other such aid from the 
United States. As an operator in the domestic service, it 
is not authorized by law to receive such payments or other 
such aid. Any United States-flag operator not receiving 
Government subsidy is free at any time to enter the Ha- 
waiian trade, without any Governmental license or per- 
mission whatever. PFEL, although it declined to do so, 
was free to enter the Hawaiian trade prior to its receipt 
of Government subsidy commencing in 1953. 
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4, In 1953 PFEL elected to request, and successfully ob- 
tained, operating-differential subsidy and other aids from 
the United States for a trans-Pacific service in foreign 
trade. By force of that election, as PFEL well knew, it 
then subjected itself to the limitations of Section 805(a) 
of the Merchant Marine Act, 1936. By that section Con- 
gress sought to protect domestic operators, such as Matson, 
from exactly the type of subsidized competition which 
PFEL here seeks to reintroduce. 


5. After full hearing and argument, the Federal Mari- 
time Board denied PFEL’s application, as a subsidized and 
otherwise Government-aided operator, to enter the Ha- 
waiian domestic trade. Its decision was in all respects 
right and proper. Matson’s appearance should be duly 
noted and its motion to intervene granted. PFEL’s com- 
plaint should be dismissed. 


Respectfully submitted, 


/s/ 
Atvin J. RocKweELui 
111 Sutter Street, 
San Francisco 4, 
California. 
/s/ 
Wruuis R. Demince 
1511 K Street, N. W., 
Washington 5, D. C. 


Attorneys for Matson Navi- 
gation Company 


/s/ Broseck, PHuircer & Harrison 
Brobeck, Phleger & Harrison 
111 Sutter Street, 
San Francisco 4, 
California. 
1511 K Street, N. W., 
Washington 5, D. C. 


Of Counsel. 
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Notice of Motion 


To: Kominers & Fort, Odell Kominers, Esq., 

and J. Alton Boyer, Esq., Attorneys 

for Plaintiff, Federal Maritime Board, 

Clarence G. Morse, Ben H. Guill, 

Maritime Administration, and Sinclair 

Weeks, Defendants: 

Please take notice that the undersigned will bring the 

above motion on for hearing before this Court at Room 

United States Court Houes, Washington, D. C., on 
the day of , 1957, at o’clock 
in the forenoon of that day or as “ear thereafter as counsel 
can be heard. 


Dated: July =, 1957. 
/8/ 


Atvin J. RocKwE.u 


/s/ 


Wuus R. Demine 


Attorneys for Matson Navi- 
gation Company 


/s/ Broseck, PHiecer & Harrison 
Brobeck, Phleger & Harrison 
Of Counsel 


—_—_—— 


(Filed Aug. 9, 1957) 


Order 


This cause coming on to be heard on motion of Matson 
Navigation Company for leave to intervene in order to 
assert the defenses set forth in its proposed answer, and 
the Court having considered said motion and the com- 
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4, In 1953 PFEL elected to request, and successfully ob- 
tained, operating-differential subsidy and other aids from 
the United States for a trans-Pacific service in foreign 
trade. By force of that election, as PFEL well knew, it 
then subjected itself to the limitations of Section 805(a) 
of the Merchant Marine Act, 1936. By that section Con- 
gress sought to protect domestic operators, such as Matson, 
from exactly the type of subsidized competition which 
PFEL here seeks to reintroduce. 


5. After full hearing and argument, the Federal Mari- 
time Board denied PFEL’s application, as a subsidized and 
otherwise Government-aided operator, to enter the Ha- 
waiian domestic trade. Its decision was in all respects 
right and proper. Matson’s appearance should be duly 
noted and its motion to intervene granted. PFEL’s com- 
plaint should be dismissed. 


Respectfully submitted, 


/s/ 
Auvin J. RockweEii 
111 Sutter Street, 
San Francisco 4, 
California. 
/s/ 
Wuuis R. Demrixnc 
1511 K Street, N. W., 
Washington 5, D. C. 


Attorneys for Matson Navi- 
gation Company 


/s/ Broseck, Paiecer & Harrison 
Brobeck, Phleger & Harrison 
111 Sutter Street, 
San Francisco 4, 
California. 


1511 K Street, N. W., 
Washington 5, D. C. 


Of Counsel. 
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Notice of Motion 


To: Kominers & Fort, Odell Kominers, Esq., 
and J. Alton Boyer, Esq., Attorneys 
for Plaintiff, Federal Maritime Board, 
Clarence G. Morse, Ben H. Guill, 
Maritime Administration, and Sinclair 
Weeks, Defendants: 


Please take notice that the undersigned will bring the 

above motion on for hearing before this Court at Room 

United States Court Houes, Washington, D. C., on 

the day of , 1957, at o’clock 

in the forenoon of that day or as soon thereafter as counsel 
can be heard. 


Dated: July —_, 1957. 
/s/ 


Atvin J. RocKWELL 


/s/ 


Wuuis R. Demince 


Attorneys for Matson Navi- 
gation Company 


/s/ Broseck, Puuecer & Harrison 
Brobeck, Phleger & Harrison 
Of Counsel 


(Filed Aug. 9, 1957) 


Order 


This cause coming on to be heard on motion of Matson 
Navigation Company for leave to intervene in order to 
assert the defenses set forth in its proposed answer, and 
the Court having considered said motion and the com- 
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plaint, and it appearing to the Court that Matson Naviga- 
tion Company should be permitted to intervene, 


Ir Is Onperep, that Matson Navigation Company has 
leave to intervene in this cause, and is hereby made a 
party to this cause, and to that end may file an answer in 
this cause in the same manner and with like effect as if 
named an original party to this cause. 


Dated: August 9th, 1957 


/s/ Epwarp A. Tamu 
United States District Judge 


(Filed Aug. 12, 1957) 


Answer of Intervenor Matson Navigation Company 


Intervenor Matson Navigation Company (hereinafter 
referred to as ‘‘Matson’’) answers the complaint herein as 
follows: 


First DEFENSE 


1. Matson alleges that Paragraphs 1, 2, 3, 4, 5 and 
6 of the complaint set forth conclusions of law and matters 
of record which do not require answer. 


2. Answering Paragraph 7, Matson admits the allega- 
tions contained in the first four sentences thereof; admits 
and alleges that Matson carries the major portion of the 
cargo moving in the Pacific Coast-Hawaii trade and, for 
the exact yearly percentages of such cargo carried by 
Matson, prays reference to the transcript of testimony and 
exhibits comprising the record of the Federal Maritime 
Board and Maritime Administration in the proceedings 
referred to in the complaint; and denies each and every 
allegation contained in said paragraph not herein expressly 
admitted. 
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3. Matson admits the allegations contained in Para- 
graph 8 and alleges that the findings and conclusions of the 
Examiner referred to therein were and are erroneous. 


4. Matson admits the allegations contained in Para- 
graph 9 and alleges that the report and order of the 
Board and Administration referred to therein were and 
are in all respects proper and correct. 


5. Answering Paragraph 10, Matson denies each and 
every allegation contained in the first two sentences and 
the word ‘‘Thus’’ appearing at the beginning of the third 
sentence; admits and alleges that The Oceanic Steamship 
Company (hereinafter referred to as ‘‘Oceanic’’), a wholly- 
owned subsidiary of Matson, for which Matson is manag- 
ing agent under an agreement approved by the Maritime 
Administration, is a party to an operating-differential 
subsidy contract with the Federal Maritime Board relat- 
ing to Trade Route 27; admits that Matson and Oceanic 
have common directors and freight traffic staff in the 
United States and common offices, agents and terminals; 
denies that Matson and Oceanic have identical officers or 
management; and denies each and every allegation con- 
tained in said paragraph not herein expressly admitted. 


6. Matson denies each and every allegation contained in 
Paragraph 11. 


7. Answering Paragraph 12, Matson admits the allega- 
tions contained in the first sentence and denies each and 
every other allegation contained in said paragraph. 


8. Matson denies each and every allegation contained in 
Paragraphs 13, 14, 15, 16, 17 and 18. 


9. Matson denies each and every allegation contained 
in Paragraphs 19 and 20, except as to the conclusions of 
law therein stated, which do not require answer. 
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Seconp DrErense 
This Court lacks jurisdiction over the subject matter of 
this action. 
Tump DEFEensE 


The complaint fails to state a claim upon which relief 
can be granted. 


Fovurts DrrensE 


In the event as a matter of law the subject matter of this 
action falls within the scope of the Act of December 29, 
1950, c. 1189, 64 Stat. 1129, as amended, 5 U.S.C. 1031 
et seq., this Court has no jurisdiction thereof. 


Firre Derense 


In the event as a matter of law this action falls within 
the scope of Section 31 of the Shipping Act, 1916, Act of 
September 7, 1916, c. 451, 39 Stat. 738, as amended, 46 
U.S.C. 830 and accordingly is governed by the provisions 
of 28 U.S.C. 2321-2325, there is a failure to join an in- 
dispensable party, namely the United States of America. 


Srxro DEFENSE 


The report and order of the Federal Maritime Board 
and Maritime Administration, review of which is sought 
herein, are not reviewable in this proceeding in that: 


(a) Judicial review of said report and order is pre- 
cluded by the Merchant Marine Act, 1936, Act of June 
29, 1936, c. 858, 49 Stat. 1985, as amended, 46 U.S.C. 1101 
et seq. 


(b) Said report and order constitute agency action by 
law committed to agency discretion, within the meaning of 
Section 10 of the Administrative Procedure Act, Act of 
June 11, 1946, ¢. 324, 60 Stat. 243, 5 U.S.C. 1009; 
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(c) Plaintiff is not a person suffering legal wrong be- 
cause of such agency action or adversely affected or ag- 
grieved by such action within the meaning of any rele- 
vant statute; and 


(d) Plaintiff is a party to an operating-differential sub- 
sidy agreement with the Federal Maritime Board, by which 
plaintiff has agreed to be finally bound and concluded by 
determinations of the Board and Maritime Administra- 
tion with respect to matters therein specified, including 
determinations of the character complained of in the com- 
plaint. 

/8/ 
Atvin J. RocKWELL 
111 Sutter Street, 
San Francisco 4, California 


/s/ 
Wut R. Demine 
1511 K Street, N. W., 


Washington 5, D. C. 


Attorneys for Matson Navi- 
gation Company. 


/s/ Broseck, Purecer & Harrison 
Brobeck, Phleger & Harrison 
111 Sutter Street, 
San Francisco 4, California. 


1511 K Street, N. W., 
Washington 5, D. C. 


Of Counsel. 
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(Filed Aug. 8, 1958) 


Motion of the United States of America for Leave to Intervene 


The United States of America moves for leave to inter- 
vene in this proceeding, in order to assert the matters set 
forth in its proposed complaint, a copy of which is hereto 
attached. The grounds of this motion are that the United 
States has a substantial interest in the subject matter of 
the action, and that its claim and the main action have 
auestions of law in common. The grounds for interven- 
tion are amplified in the attached supporting memorandum. 


/s/ 
Vicror R. Hansen 
Assistant Attorney General 


/s/ 
Danret M. FrrmepMan 
Attorney, Department of Justice 


Notice of Motion 


To: Odell Kominers, J. Alton Boyer, Esqs. 
529 Tower Building, Washington 5, D. C. 
Attorneys for Plaintiff 


Robert E. Mitchell, Edward Aptaker, Edward 
Schmeltzer, Esqs. 

Federal Maritime Board, Washington 25, D. C., 
Attorneys for Defendants 


Willis R. Deming, Esq. 
1511 K Street, N. W., Washington 5, D. C. Attorney 
for intervenor Matson Navigation Company 


Please take notice that the undersigned has this day 
filed the above motion, together with supporting docu- 
ments, for hearing by the Court, hereafter to be set. Under 
the Court’s Rule 9(b) and Rule 6, Federal Rules of Civil 
Procedure, opposing points and authorities may be filed 
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within five days hereof, or within such further time as the 
Court may grant or the parties agree upon, failing which 
the Court may treat the motion as conceded. 
Signed /s/ 
Dane, M. FrrmepMan 
Attorney, Department of Justice 
August 8, 1958 


(Filed Sept. 12, 1958) 

Memorandum of Intervenor Matson Navigation Company in 
Opposition to Motion of the United States to Intervene 
This memorandum is filed by intervenor Matson Navi- 

gation Company (herein called Matson) in opposition to 

the motion of the United States for leave to intervene in 
this action. Matson opposes such intervention upon the 
grounds (1) that such intervention, allegedly in the public 
interest, is unprecedented, unauthorized and unnecessary, 
since the interest of the public will be fully asserted and 
protected by the Federal Maritime Board, its members and 
the Maritime Administrator (herein collectively called the 

Board) who are already parties; (2) that the issues sought 

to be raised by the United States are irrelevant; (3) that 

if such issues were relevant, they can be, and already have 
been, fully presented by the present parties and, finally, 

(4) that the motion is untimely and, if granted, would 

result in delay of the proceedings. 


SraTeMENT 


The nature of the proceedings and the relevant facts 
have been fully stated in our memorandum filed in sup- 
port of Matson’s motion for judgment on the pleadings or 
for summary judgment. 


The strange role played by the Department of J ustice 
in these proceedings is reflected at page 2 of the memo- 
randum filed by the United States (herein cited as ‘‘U. 8S. 
Memo.’’). As there stated, the answer of the defendants, 
upholding in every respect the validity of the Board’s 
order, was originally signed and filed by attorneys from 
the Department of Justice. Subsequently these attorneys 
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withdrew their appearance, and attorneys on the staff of 
the Federal Maritime Board were substituted. Now, by 
the present motion, the Department of Justice, acting 
through a different lawyer, is attempting to re-enter the 
case to assert a position contrary to that previously ad- 
vanced by the same Department. This attempt is made at 
an advanced stage of the proceedings, when motions and 
cross-motions for summary judgment and other relief, to- 
gether with supporting briefs, have been filed, and the 
ease ready for oral argument and submission. 

* e = Ld Ld a a * * * 


ConcLusIon 


For each of the reasons set forth above, the motion of 
the United States for leave to intervene should be denied. 


Respectfully submitted, 


/s/ Wius R. Demine 
Willis R. Deming 
1511 K Street, N. W. 
Washington 5, D. C. 
/s/ Atvix J. RocKWwELL 
Alvin J. Rockwell 
/s/ Joun M. Narr, JR. 
John M. Naff, Jr. 
111 Sutter Street, 
San Francisco 4, California 


Attorneys for Intervenor 
Matson Navigation Company 


/s/ Broseck, Parecer & Harrison 
Brobeck, Phleger & Harrison 
111 Sutter Street, 
San Francisco 4, California 


1511 K Street, N. W., 
Washington 5, D. C. 


Of Counsel 
September 12, 1958 
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(Filed Nov. 26, 1958) 
Order Granting Intervention 


Upon consideration of the motion of the United States 
of America for leave to intervene, the opposition thereto 
by intervenor Matson Navigation Company, and the argu- 
ments of counsel, it is 


Orperep that the motion for leave to intervene be and 
hereby is granted, and the United States of America here- 
by is made a party in this case, nunc pro tunc November 
13, 1958; and it is 


Furruer Orperep that the clerk is directed to file the 
complaint of intervenor United States of America attached 
to its motion for leave to intervene. 


/s/ Epvwarp A. Tamm 
Edward A. Tamm 
United States District Judge 


Dated: November 26th, 1958 


(Filed Nov. 26, 1958) 
Complaint of Intervenor United States of America 


1. This is a civil action to review an order of the Fed- 
eral Maritime Board and the Maritime Administrator, and 
for a declaratory judgment and injunctive relief. The 
order denied plaintiff Pacific Far East Line, Inc. permis- 
sion under Section 805(a) of the Merchant Marine Act, 
1936, 46 U.S.C. 1223, to operate certain cargo vessels 
between the United States Pacific Coast and Hawaii. The 
Board denied such permission because it found that grant 
of such permission ‘“‘would result in unfair competition to 
[intervenor] Matson [Navigation Company] in its Cali- 
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fornia /Hawaii service, an exclusively domestic service, and 
would be prejudicial to the purposes and policy of the [Mer- 
chant Marine] Act [, 1936].”’ 


2. The jurisdiction of this Court rests on Sections 10(a) 
and (b) of the Administrative Procedure Act, 60 Stat. 
243, 5 U.S.C. 1009. 


3. The Board erred in holding that grant of the appli- 
cation would result in ‘‘unfair competition’? to Matson, 
and that it would be prejudicial to the objects and policy 
of the Merchant Marine Act, 1936. The Board’s finding 
of ‘‘unfair competition’? rests upon a misconstruction of 
Section 805(a) of the Act. The basis of the Board’s 
alternative holding of prejudice to the objects and policy 
of the Act is not sufficiently set forth in its report to en- 
able this Court properly to perform its reviewing function. 


Wuererore intervenor United States of America prays 
that the Board’s holding that grant of plaintiff’s Section 
$05(a) application would result in ‘‘unfair competition’’ 


to intervenor Matson be reversed, that the Board’s order 
denying the application be set aside, and that the case be 
remanded to the Board to reconsider and clarify its hold- 
ing that grant of the application would be prejudicial to 
the objects and policy of the Merchant Marine Act, 1936. 


/s/ 
Victor R. Hansen 
Assistant Attorney General 
/s/ 
Dante, M. FRmEpMaN 
Attorney, Department of Justice 
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(Filed Sept. 12, 1958) 


Answer of Defendants to Complaint 
of Intervener United States of America 


Fimst DEFENSE 


Defendants admit the allegations contained in Para- 
graph 1 of the complaint; and deny each and every other 
allegation contained in the complaint. 


Seconp DEFENSE 


The complaint of intervener United States of America 
is defective on each of the several grounds enumerated in 
the answer previously filed jointly by defendants and by 
the United States to the original complaint of Pacific Far 
East Line, Inc., plaintiff. Briefly stated, these are (a) 
the complaints fail to state a claim upon which relief can 
be granted; (b) the complaints fail to present a justiciable 
controversy; (¢) there is no consent by the United States 
to this suit; (d) the subject matter of this suit is com- 
mitted by law to the sole and exclusive discretion of the 
defendants; (e) the matter involved does not exceed the 
value of $3,000; (f) neither plaintiff nor intervener is 
irreparably or materially damaged by any of the acts com- 
plained of; (g) the relief sought by plaintiff and intervener 
js in derogation of the express terms of the subsidy con- 
tract between plaintiff and defendants; and (h) since 
plaintiff is itself estopped by its subsidy agreement from 
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seeking the relief sought herein, intervener is similarly 
inhibited from seeking such relief on behalf of plaintiff. 


Respectfully submitted, 
/s/ 
EB. Rosert SEAVER 
General Counsel 
/s/ 
Roserr B. Mrrcwer. 
Assistant General Counsel 
/s/ 
Epwarp APTAKER 
Chief, Regulation Branch 
Division of Litigation 
/s/ 
Epwarp SCHMELTZER 
Attorneys for Defendants 


Washington 25, D. C. 
September 12, 1958 


(Filed July 7, 1958) 


Plaintiff's Motion for Summary Judgment 
Pursuant to Rule 56, Federal Rules of Civil Procedure, 
plaintiff Pacific Far East Line, Inc. (‘‘PFEL’’) herewith 
moves for summary judgment granting the relief sought by 
plaintiff in its complaint. Plaintiff requests oral hearing 
upon this motion. 


The complaint herein requests the Court to review and 
set aside agency action of the Federal Maritime Board and 
Maritime Administration denying an application by PFEL 
for written permission under section 805(a), Merchant 
Marine Act, 1936 (46 U.S.C. § 1223(a)) to operate a steam- 
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ship freighter service between the Pacific Coast of the 
United States and Hawaii. Documents filed in support of 
this motion include portions of the record of the agency 
proceedings, which are printed in a document entitled 
<‘Joint Appendix’’, and the authenticity of which the par- 
ties have stipulated, an affidavit, additional documents 
which the Court may judicially notice {section 201, Mer- 
chant Marine Act, 1936, 46 U.S.C. § 1111(c)], and a compre- 
hensive memorandum of supporting points and authorities. 


The grounds of this motion are that defendants Federal 
Maritime Board, et al., erred as a matter of law 


(1) In extending to intervener Matson Navigation Com- 
pany (‘‘Matson’’) the special protection of an ‘‘exclu- 
sively’? domestic operator under section 805(a), and in 
holding that grant of PFEL’s application under section 
805(a) would result in unfair competition to Matson; 


(2) In arbitrarily rejecting the Hearing Examiner’s 


contrary findings and recommendations ; 


(3) In finding that PFEL’s competition would ‘‘seriously 
jeopardize’? Matson’s vessel replacement program; 


(4) In failing to consider, rule upon, or adequately state 
the reasons for its ruling upon, all material issues pre- 
sented to them; and 

(5) Indenying PFEL’s application under section 805(a). 


This motion raises no genuine issue of material fact to 
be decided by this Court. Plaintiff accordingly submits it 
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is entitled to judgment as a matter of law and respectfully 
requests that this motion be granted. 


Respectfully submitted, 
/s/ Ope~L Komrvers 
Odell Kominers 


/s/ J. Auton Borer 
J. Alton Boyer 


Attorneys for Plaintiff 
Pacific Far East Line, Inc. 
529 Tower Building 
Washington 5, D. C. 
July 7, 1958 


Notice of Motion 


To: Oliver Gasch, Esquire 
Edward Aptaker, Esquire 


Attorneys for Defendants 
Federal Maritime Board, et al. 


Willis R. Deming, Esquire 
Attorney for Intervener 
Matson Navigation Company 


Please take notice that the undersigned has this day 
filed the above motion, together with supporting docu- 
ments, for hearing by the Court, hereafter to be set. Under 
the Court’s Rule 9(b) and Rule 6, Federal Rules of Civil 
Procedure, opposing points and authorities may be filed 
within five days hereof, or within such further time as the 
Court may grant or the parties agree upon, failing which 
the Court may treat the motion as conceded. 


Signed /s/ Opett Komrxers 


Odell Kominers 
529 Tower Building 
Washington 5, D. C. 
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(Filed Aug. 12, 1958) 


Motion of Defendants to Dismiss the Action or, in the 
Alternative to Award Summary Judgment 
in Defendants’ Favor 


Defendants move the Court to dismiss this suit for lack 
of jurisdiction or, in the alternative to award summary 
judgment in defendants’ favor. 


1. The suit should be dismissed for lack of jurisdiction 
for the following reasons: 


a. The statute involved precludes judicial review of 
this action ; 

b. The agency action involved is by law committed to 
agency discretion; 

c. The plaintiff lacks standing to sue; 


d. This is a suit against the United States to which 
the United States has not consented ; 


e. This is, in effect, a suit in mandamus to compel dis- 
cretionary agency action. 


2. In the alternative the Court should award summary 
judgment in favor of defendants for the following reasons: 


a. The Court lacks jurisdiction of the action for the 
reasons listed above; 


b. In taking the action complained of the defendant 
observed in all respects the procedure required by 
Section 805(a) of the Merchant Marine Act, 1936 
and all other relevant provisions of law; the action 
was supported by substantial evidence and had a 
rational basis, and it was not arbitrary, capricious, 
in abuse of discretion, or otherwise in violation of 
law. 
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The defendant is entitled to judgment as a matter of 
law on the above grounds and, with respect to these 
grounds, there is no genuine issue as to any material fact. 


This motion is based upon all pleadings, records and 
files herein, including the whole record of proceedings be- 
fore the Federal Maritime Board and Maritime Adminis- 
tration leading to the action complained of, and upon the 
points and authorities served and filed herewith. 


Respectfully submitted, 
/s/ 
E. Roserr SEAvER 
General Counsel, 
Federal Maritime Board 
/s/ 
Rosert E. MrrcHeru 
Assistant General Counsel 
/s/ 
Epwarp APTAKER 
Chief, Regulation Branch 
Division of Litigation 
/s/ 
Epwarp ScHMELTZER 
Attorneys for Defendants 
Washington, D. C. 
August 12, 1958. 


(Filed Aug. 12, 1958) 
Motion of Intervenor Matson Navigation Company for 
Judgment on the Pleadings or for Summary Ju 
Motion 


Intervenor Matson Navigation Company hereby moves 
the Court, pursuant to Federal Rule 12(c), for judgment 
on the pleadings in favor of intervenor and the defendants, 
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on the grounds of failure to join an indispensable party, 
namely the United States of America, lack of jurisdiction 
of this Court over the subject matter of this action and 
failure to state a claim upon which relief can be granted. 


In the alternative, intervenor hereby moves the Court, 
pursuant to Federal Rule 56, for summary judgment in 
favor of intervenor and the defendants on the ground that 
there is no genuine issue as to any material fact and that 
intervenor and the defendants are entitled to judgment as 
a matter of law. 


This motion is based upon all pleadings, records and 
files herein, including the whole record of proceedings be- 
fore the Federal Maritime Board and Maritime Adminis- 
tration leading to the decision complained of, and upon 
the points and authorities served and filed herewith. 


Respectfully submitted, 


/s/ Auvixn J. RocKWELL 
Alvin J. Rockwell 


/s/ Joun M. Narr, JR. 
John M. Naff, Jr. 
111 Sutter Street, 
San Francisco, California. 


/3/ Wits BR. Demine 
Willis R. Deming 
1511 K Street, N. W., 
Washington, D. C. 


/s/ Broseck, Paurcer & Harrison 
Brobeck, Phleger & Harrison 
111 Sutter Street, 
San Francisco, California. 


1511 K Street, N. W., 
Washington, D. C. 


Of Counsel 
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Notice of Motion 


To Puawtirr Pacrric Far East Luxe, Inc. 
AND To OpetL Komrvess, Esq., and 
J. Auton Boyer, Esq., Its Arrorneys: 


Prease Taxe Norice that the undersigned will bring the 
above motion on for hearing before this Court at a time 
and place to be hereafter fixed by the Court, of which you 
will be given prompt notice. 


/s/ Auvix J. RocKwEtL 
Alvin J. Rockwell 


/s/ Joun M. Narr, Jr. 
John M. Naff, Jr. 
111 Sutter Street, 
San Francisco, California. 


/s/ Wu R. DemiIne 
Willis R. Deming 
1511 K Street, N. W., 


Washington, D. C. 


/s/ Broseck, Patecer & Harrison 
Brobeck, Phleger & Harrison 
111 Sutter Street, 
San Francisco, California. 


1511 K Street, N. W., 
Washington, D. C. 


Of Counsel 
August 12, 1958. 





35 
(Filed Nov. 26, 1958) 


Order 


This case having come on for hearing on Nevember 13, 
1958, upon plaintiff’s motion for summary judgment, motion 
of defendants to dismiss the action, or in the alternative 
to award summary judgment in defendants’ favor, and 
motion of intervenor Matson Navigation Company for 
judgment on the pleadings or for summary judgment, and 
the Court having considered the pleadings, affidavits, 
extracts from the record of the administrative agency pro- 
ceeding subject of the complaint in the instant action, and 
memoranda filed by the parties and amicus curiae and the 
argument of counsel of parties and amicus curiae, and it 
appearing to the Court that there is no genuine issue as 
to any material fact, and that the defendants and intervenor 
Matson Navigation Company are entitled to jadgment as 
a matter of law, it is by the Court, this 26th day of 
November, 1958, 


Orpenep that the defendants’ motion for summary judg- 
ment be and the same hereby is granted; and it is further 


Ozperep that motion of intervenor Matson Navigation 
Company for summary judgment be and the same hereby 
is granted; and it is farther 


Oxperep that plaintiff’s motion for summary judgment 
be and the same hereby is denied; and it is further 
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Orprrep that the Clerk shall enter judgment in favor 
of defendants and intervenor Matson Navigation Company 
with costs. 


/s/ Enwasrp A. Tamm 
Judge 


Seen: 


/s/ Dowatp E. Van KovucHnNet 
Attorney for Plaintiff 
Pacific Far East Line, Inc. 


/s/ Rosert BE. Mrrcnenn 
Attorney for Defendants 
Federal Maritime Board 
CiarENCE G. Morse, Chairman 
Ben H. Guu, Vice Chairman 
Txos, E. Staxem, Jr., Member thereof 


/s/ Rosert EB. Mrrcowen 


Attorney for Defendants 
Maritime Administration 
CLARENCE G. Morse, Maritime Administrator 


/s/ Rosert BE. Mrrcwer 
Attorney for Defendants 
Lewis L. Strauss, Secretary of Commerce 


/s/ Wuus R. Demine 
Attorney for Intervenor 
Matson Navigation Company 
/s/ Warner W. GARDNER 


Attorney for Amicus Curiae 
American President Lines, Ltd. 


/s/ Dante M. Frepman 
Attorney for Intervenor 
United States of America 
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(Filed January 23, 1959) 


Notice of Appeal 
Notice is hereby given that Pacific Far Hast Line, Inc., 
the plaintiff in the above described action, hereby appeals 
to the United States Court of Appeals for the District of 
Columbia Circuit from the order granting the motions for 
summary judgment of the defendants and of intervenor 
Matson Navigation Company and directing entry of judg- 
ment in their favor, and denying the plaintiff’s motion 
for summary judgment, entered in this action on November 
26, 1958. 
/s/ Dowatp EB. Van KovucHnet 
Donald E. Van Koughnet 
Attorney for Pacific Far East 
Line, Inc. 
1701 K Street, N. W. 
Suite 705 
Washington 6, D. C. 


January 23, 1959 


(Filed January 21, 1959) 
Notice of Appeal 

Notice is hereby given that the United States of America, 
intervenor in the above cause, hereby appeals to the United 
States Court of Appeals for the District of Columbia Cir- 
cuit from the order granting the motions for summary 
judgment of the defendants and of intervenor Matson Nav- 
igation Company and directing entry of judgment in their 
favor, and denying the plaintiff’s motion for summary 
judgment, entered in this action on November 26, 1958. 


/s/ Dawei M. Frepman 
Daniel M. Friedman, 
Attorney for the United States 
of America 
Address: 
Department of Justice, 
Washington 25, D. C. 
January 21, 1959. 





